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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,441 


A. L. WHEELER, 


Vv. 


HELEN LEARY McCAULEY, 


| 
APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellee (Plaintiff below) filed a complaint in the United States 
District Court for the District of Columbia on March 24, 1959, request- 
ing a mandatory injunction and damages relieving an alleged trespass 
by appellant (Defendant below) upon appellee's land. (J AL 3, 4). The 
matter in controversy exceeded $3,000 exclusive of interest and costs 
and the jurisdiction of the District Court was invoked under Title 11, 
Sec. 306, of the District of Columbia Code. (R.S.D.C. 1763, 19 Stat. 
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253). Appellant filed a timely answer (J.A. 4, 5) and the case proceeded 
to trial. The Court awarded a final judgment to appellee, assessing ap- 
pellee’s damages at the sum of $1,250 (J.A. 50). Appellant filed a 
timely Notice of Appeal (J.A. 50) pursuant to Rule 73 of the Federal 
Rules of Civil Procedure. The jurisdiction of this Court is invoked 
under 28 USCA, §1291. 


STATEMENT OF CASE 


During 1958, Appellant A. L. Wheeler (defendant below) purchased 
land known as 2718 Olive Avenue, N. W., in the District of Columbia. 
Appellee Helen Leary McCauley (plaintiff below) owned the contiguous 
land to the east known as 2714 Olive Avenue, N. W. The respective 
lots of the parties are separated by a party line which intersects Olive 
Avenue at right angles and extends 57 feet to the rear lot lines of the 
two lots. Both 2718 and 2714 Olive Avenue are located within the sec- 
tion of the District of Columbia known as "Georgetown" and formerly 
known as the "City of Georgetown." (Act of Congress approved 
March 3, 1809, 2 Stat. 537). 


At the time appellant took possession of his lot there was an 
existing brick wall extending along the entire length of the party line 
separating his land from appellee's land. This wall had been con- 
structed 4 inches in width on appellee's land, and extends approximately 
4 inches in width upon appellant's land along its entire 57 foot length 
(J.A. 30, 32). This brick wall was comprised of three sections: (1) 
the rear section (represented on Illustration I as "Section A") which is 


a brick fence wall, or division wall, approximately 8 inches wide (4 


7 

1 tmorder tr facilitate.the Court's understanding of the facts in this case, ap- 
pellant has prepared jllustrations I and II from the descriptions in the record 
of the various structures involved herein and their relative positions with 
respect to the lots of appellant and appellee. These illustrations are not drawn 
to scale due to limitations of space. They will be referred to from time to time 
in this brief, citing portions of the record in which the pertinent descriptions 
may be found. 
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inches on appellee's land and 4 inches on appellant's land) extending 
from the rear lot lines along the party line to the main wall of appel- 
lee's house; (2) the middle section (represented on Illustration I as 
"Section B") which is the main wall of appellee's dwelling and extends 
4 inches upon appellant's land; and (3) the front section (represented 
on Illustration I as "Section C") hereinafter called the disputed party 
wall. (J.A. 33). 


Each section serves a different purpose, but together they form 
a solid brick wall extending the entire 57 feet along the party line. 
This case concerns the portion designated as the "disputed party wall." 


The disputed party wall extends from the front lot lines of both 
appellant's and appellee's lots on Olive Avenue along the party line for 
a distance of approximately 13.39 feet to the main wall of appellee's 
dwelling house. (J.A.9, 10). It is beneath the rake formed by the 
treads and risers of a series of steps leading down from the grade 
level at the sidewalk on Olive Avenue into an areaway containing an 
entrance to the appellee's basement. (See Illustration II, J.A. 10, 11, 
33, 34, 35). The brick portion of the wall is approximately 8 inches 


thick. Four inches of it is on appellee's land and 4 inches is on appel- 


lant's land. The 4 inch portion on appellee's land supports appellee's 
steps, and the 4 inches on appellant's land, at the time appellant took 
possession of his lot, supported a screen or curtain wall which was 
constructed above the rake of the treads and risers of the steps and 
above the areaway to grade level. (J.A. 10, 13, 16, 17, 33435). This 
curtain wall was approximately 4 inches in width and was constructed 
entirely upon appellant's land. (J.A. 12, 13). 


The 8 inch width of the disputed party wall consists of two 4 inch 
brick widths flushed together with mortar forming a solid 8 inch brick 
and mortar wall. (J.A. 17). It is supported by a concrete footing 13.39 
feet in length (see Illustration II), which extends across the party line 
and encroaches 10 inches on appellant's land, 6 inches further onto 


appellant's land than the 8 inch brick wall. (J.A. 34-35). | 
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It was appellant's intention to construct a new dwelling house 
upon his land. In doing so he desired to utilize the entire 57 feet of 
the party wall existing between his and appellee's properties. He 
realized that under the law in force in the District of Columbia he could 
do so without obtaining the consent of appellee. However, in the interest 
of good neighborly relations, he consulted with the appellee and requested 
permission to utilize the party wall. (JA. 21-23). Appellee granted such 
permission without reservation as to which sections of the party wall 
appellant could use. (J.A. 23-24). 


During March of 1959 appellant commenced construction of his 
new dwelling house. He removed the curtain wall and increased the 
height of the disputed party wall so as to make it suitable as a portion of 
the main wall of his new house. (J.A. 13). He did not disturb the exist- 
ing disputed party wall but merely built it upward and reinforced it on 
his side of the party line. (J.A. 13, 36). The increase in the height of 
the disputed party wall narrowed the width of appellee's steps and 


passageway leading to the areaway by approximately 4 inches.” 


Appellee instituted this proceeding by filing a complaint in the 
United States District Court for the District of Columbia, alleging that 
appellant unlawfully encroached upon her property when he increased 
the height of the disputed party wall. Appellee sought a mandatory in- 
junction, to require appellant to remove the alleged unlawful encroach- 
ment, and compensatory and punitive damages in the amount of $25,000. 
(J.A. 3). Appellant filed a timely answer (J.A. 4, 5) and the case pro- 
ceeded to trial. The trial court found that a mandatory injunction would 
not issue and refused to allow punitive damages. (J.A. 49, 50). It 


aE 


2 Appellee had at the time of construction of the disputed party wall and the 
aforementioned curtain wall availed herself of an additional 4 inches in width 
above the treads and risers of the steps by constructing the curtain wall entirely 
upon the property of appellant's predecessor in title. Appellant merely built up 
the disputed party wall which previously existed only beneath the steps, giving it 
unity of width both above and below the treads and risers. Therefore,appellee's 
passageway and steps were decreased in width by 4 inches. 
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awarded a judgment granting compensatory damages in the amount of 
$1250 (J.A. 50). Appellant filed a timely Notice of Appeal, seeking 
review by this court of the judgment of the lower court. 


STATUTES AND REGULATIONS INVOLVED 


District of Columbia Code 


| 

11-107 (28 Stat. 650) - "Limits of City of Washington" defined - 

Georgetown abolished - General laws of Washington extended 

to former Georgetown. pao 

“That portion.of thre’ District included within the 

limits of the city of Washington, as the same existed 
on the 21st day of February, 1871, and all that part 
of the District of Columbia embraced within the 
bounds and constituting on February 11, 1895, the 
city of Georgetown (as referred to in the Acts of 
Congress approved Feb. 21, 1871, 16 Stat. 419, ch. 
62, and June 20, 1874, 18 Stat. 116, ch. 337) shall be 
known as and shall constitute the city of Washington, 
the federal capital; and all general laws, ordinances, 
and regulations of the city of Washington are ex- 
tended and made applicable to that part of the Dis- 
trict of Columbia formerly known as the city of| 
Georgetown. The title and existence of said George- 
town as a separate and independent city by law is 
abolished. Nothing in this section shall operate to 
affect or repeal existing law making Georgetown a 
port of entry, except as to its name." 


Regulation Promulgated by President George Washington (1791): 


"That the person or persons appointed by the 
commissioners to superintend building may enter 
on the land of any person to set out the foundation 
and regulate the walls to be built between party and 
party as to the breadth and thickness thereof, which 
foundation shall be laid equally upon the land of| the 
persons between whom such party walls are to 
built and shall be of the breadth and thickness | 
determined by such person proper, and the first 
builder shall be reimbursed one moiety of the 
charge of such party wall or so much thereof as the 
next builder shall have occasion to make use of 
before such next builder shall any ways use or) 
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break into the wall, the charge of value thereof to 
be set by the person or persons so appointed by the 
commissioners." 

Building Code of the District of Columbia: 


Section I - "Wall, Party.--A wall built on the 
dividing line between adjoining premises for their 
common use." 


Section 804-27a. "Any wall shall be considered a 
party wall if any part thereof from top to bottom, 
including footings, encroaches on the adjoining 
property or extends over the party line.” 


STATEMENT OF POINTS 
The Court below erred as follows: 


(1) In failing to hold that the "disputed party wall" is a party wall 
under the laws, regulations and case-established precedents of the Dis- 


trict of Columbia. 


(2) In failing to hold that the appellant had a legal right to in- 


crease the height to the "disputed party wall" without obtaining consent 


of appellee. 


(3) In failing to hold that appellant had a legal right under the 
laws and regulations of the "City of Washington" to construct a new 
party wall between his and appellee's properties without obtaining the 


consent of the appellee. 


(4) In holding that appellant tortiously encroached upon the land 
of appellee without statutory or other authority. 


(5) In holding that appellant has wrongfully impaired and cur- 
tailed the appellee's use and possession of her property. 


(6) In failing’ to hold that the measure of damages is the diminu- 
tion in value of appellee's land caused by the alleged tortious act of 


appellant. 
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(7) In holding that there is sufficient evidence on the record 
upon which an award of damages in the sum of $1250 may be based. 


(8) And such other errors which may be apparent from the 
record, or come to the attention of the Appellate Court. 


SUMMARY OF ARGUMENT 


Appellee complains of an alleged tortious encroachment upon her 
land by appellant and seeks damages. Manifestly, if appellant's act 
was not tortious, no damages may be awarded. If his act is tortious, 
appellee has the burden of proving the fact and extent of her injuries 
with reasonable certainty. Basically, therefore, only two lissues are 
present for consideration by this Court: (1) Was the alleged encroach- 
ment tortious, and (2) If so, has appellee shown the fact and extent of 
her injuries with a reasonable degree of certainty? Each of these 


questions must be answered in the negative. 


Appellant contends that he has a right to construct his improve- 
ment upon the land of appellee. This right is derived from two sources. 
First, the construction of a party wall creates a mutual easement of 
servitude conferring certain rights upon the parties. This easement 
includes the right of each owner to increase the height of |the party 
wall in order to make it suitable for his use. The structure described 
supra as "the disputed party wall" is, under the laws and \regulations 
in force in the District of Columbia, a bona fide party wall. There- 
fore, appellant was merely exercising a right inherent in|/the owners 
of a party wall. His act was not tortious. 


Appellant's second source of right is derived from ja regulation 
promulgated by President George Washington in 1791. Under this 
regulation, land owners in the "City of Washington" are given the 
authority to construct party walls equally on their land and the adjoin- 


ing land without obtaining the consent of the adjoining landowners. 
| 
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This regulation was made applicable to that portion of the District of 
Columbia formerly known as the "City of Georgetown" by a Congres- 
sional Act of 1895. 


Appellant requests that the Court find that he was acting under 
either or both of these sources of right in erecting the structure of 
which appellee complains. 


In the event that the Court should find that the appellant's act was 
tortious, appellee may recover only nominal damages. The measure of 
damages in a case involving permanent injury to real property is the 
diminution in value of the property caused by the tortious act of the 
defendant. Appellee has not proved that her property has decreased 
in value, nor did she present upon the record a reasonable basis upon 
which the lower Court could assess damages. The award of $1,250 
damages was mere speculation and should not be upheld by this Court. 


ARGUMENT 


I. APPELLANT LAWFULLY INCREASED THE HEIGHT 
OF AN EXISTING PARTY WALL. 


A. The Disputed Party Wall Is A Party Wall Under The 
Laws And Regulations Of The District Of Columbia. 


Section III of the District of Columbia Building Code defines a 
party wall as follows (Page 110C, Building Code, D.C.): 


"Wall, Party -- A wall built on the dividing line 
between adjoining premises for their common 
use.” 


It states further (Article 804-27, page 330, Building Code, D.C.): 


(a) Any wall shall be considered a party wall 
if any part thereof from top to bottom, includ- 
ing footings, encroaches upon the adjoining 
property or extends over the party line." 
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The Supreme Court in Smoot v. Heyl, 227 U.S. 518 at 523, supports the 
application of the D.C. building regulations in determining whether a 
given structure is a party wall, and refers to the identical definition 
for "party wall" contained in Section III of the D.C. Building Code. 


A structure need not be the main wall of a dwelling house in order 
to come within the definition of a party wall. It fulfills the requirements 
if any part thereof from top to bottom including footings encroaches 


upon the adjoining property or extends over the party line, and if it is 


reasonably susceptible to the use as a party wall by both of|the adjoin- 
ing land owners. Smoot v. Heyl, 34 App. D.C. 480, aff. 227 U.S. 518; 
Robinson y. Hillman, 36 App. D.C. 576. Under this definition, mere 
division walls and retaining walls have been given the status of true 
party walls in the District of Columbia. Krupsaw v. Welsh, 34 F. Supp. 
396 (D.C.D.C.) Perry v. Reeve, 56 App. D.C. 243, 12 F.2(d)| 184. 


Beyond question, the disputed party wall in this case is a wall 
built on the dividing line between the adjoining premises ofthe parties, 
a substantial portion of which rests upon appellant's land. It is reason- 
ably susceptible to the use of both parties and both have made use of it. 
It is, therefore, under the Building Code of the District of Columbia, 
and the case-established precedents in the District of Columbia, a bona 


fide party wall. 


B. Appellant Had The Right To Increase The Height Of The 
Existing Party Wall Without Obtaining The Consent Of 


Appellee 
The construction of a party wall amounts to the establishment of 
| 
a mutual easement of servitude. Fowler v. Koehler, 43 App. D.C. 349, 
357, under which the parties enjoy certain rights and privileges. It is 
generally held that the easement includes the right of each owner to 
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increase the height of the party wall. 3 The only limitation which the 


ee 
courts have placed on the right of a landowner to extend a party wall 
a ace se cares a en 


upward is that the increase in height be made without detriment to the 
strength of the wall, without damage to the property of the adjoining 
landowner or to his enjoyment thereof, and that the extended portion 

be reasonably susceptible to use by the adjoining landowner as a party 
wall should he desire to so use it in the future. Appellant's new con- 
struction was carried out under plans approved by the D.C. Building 
Department and fulfills all of the requirements of the D.C. Building 
Code and the regulations promulgated thereunder (J.A.13, 18, 21). It 
is, therefore, susceptible to appellee's use as a party wall. The ques- 
tion as to whether appellee's property or enjoyment thereof was injured 
by the building of the extension involves the issue of measure of damages 
which will be discussed later in this brief. 


In summary, the appellant merely carried up an existing party 
wall. He exercised a right which is inherent in each owner of a party 
wall. There was no unlawful encroachment by the appellant upon the 
land of the appellee. 


U. THE PARTY WALL LAW OF THE ORIGINAL CITY 
OF WASHINGTON IS APPLICABLE TO GEORGETOWN. 


The law of party walls in that part of the District of Columbia 
known as the "City of Washington" or the "Federal City" is unique. 
Chief Justice Taft, in Walker v. Gish, 260 U.S. 447, discussed the 
history of that law: 


3 40 Am. Jur. 505; Graves v. Smith, 87 Ala. 450, 63 So. 308; Bright v. J. Bacon 
& Sons, 131 Ky. 848, 116 SW 268; Fleming v. Cohen, 186 Mass. 323, 71 NE 563; 
Walker v. Stetson, 162 Mass. 86, 38 NE 18; Carlton v. Blake, 152 Mass. 176, 25 
NE 83; Matthews v. Dixey, 149 Mass. 595, 22 NE 61; Everett v. Edwards, 149 
Mass. 588, 22 NE 52; Negus v. Becker, 143 NY 303, 38 NE 290; Brooks v. Curtis, 


50 NY 639; Bright v. Allen, 203 Pa. 394, 53 A. 251; Carroll Blake Construction 
Co. v. Boyle, 140 Tenn. 166, 203 SW 945; Dauenhauer v. Devine, 51 Tex. 480; 


Mary Jane Stevens Co. v. The First National Bldg. Co., 89 Utah 456, 57 Pac. 
1099; Andree v. Haseltine, 58 Wisc. 395, 17 NW 18. 
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"The history of the law of party walls in Washington 
is interesting * * *. The original proprietors of the/land 
in the Federal city conveyed it in trust to certain named 
persons to be laid out in such streets, squares and lots as 
the President of the United States should approve. Under 
the trust provisions, the lots to be sold or distributed were 
to be subject to such terms and conditions as might be 
thought reasonable by the President for regulating the 
materials and manner of the buildings and improvements. 
President Washington issued regulations, one of which is 
in force today. They provided that a person appointed to 
superintend buildings might enter on the land of any person 
to set out the foundation and regulate the walls to be built 
between party and party, as to breadth and thickness there- 
of; that the foundations were to be laid equally upon each 
lot and to be of the breadth and thickness thought proper 
by the superintendent, that the first builder was to be, 
reimbursed one half of the cost of the wall, or as much 
thereof as the next builder might use, but that such use 
could not begin until he had paid the amount fixed by the 
superintendent. This has been held to be a condition an- 
nexed to every house lot in the original Washington. | 
Miller v. Elliott, 5 Cr. CCC 543. It has been decided to 
be the only source of the right of a lot owner in Washing- 
ton to put his party wall on his neighbor's land. Fowler 
v. Saks, 7 Mackey 570, 579. * * *" 


The right of the landowner in the "City of Washington! under the 
George Washington Regulation of 1791 to construct a party wall without 
the consent of the adjoining landowner has been enforced down through 
the years, and is still in force in the "City of Washington" today. 
Walker v. Gish, supra; Fowler v. Saks, supra; Hutchins v.|Munn, 22 
App. D.C. 88; Smoot v. Heyl, supra; Capelleti v. Auerbach, |87 F. Supp. 
355 (D.C.D.C.). 


By statute enacted in 1895, the Congress of the United States made 


that portion of the District of Columbia formerly known as the "City of 
Georgetown" a part of the "City of Washington." D.C. Code 81-107 
(R.S.D.C. §94, 28 Stat. 650). The Act of 1895 made all of the general 
laws, ordinances, and regulations of the "City of Washington" applicable 
to the former "City of Georgetown." Since Georgetown was a part of the 
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"District of Columbia" prior to the Act of 1895, it is reasonable to 
assume that Congress, by the Act, intended to make the laws, ordinances 
and regulations peculiar to the "City of Washington," as distinguished 
from those of the "District of Columbia," applicable to Georgetown. 

See Central Amusement Co., Inc. v. District of Columbia, 121 A. 2(d) 
865 (D.C. Mun. App. 1956). One of those regulations peculiar to the 
"City of Washington” is the aforementioned George Washington Regula- 
tion. 


If the Court should find that the disputed party wall in this case is 
not a party wall, within the laws and regulations of the District of Colum- 
bia, or that the disputed party wall is a party wall, but that appellant had 
no right to increase its height, appellant retains the right under the 
George Washington Regulation of 1791 to construct a new party wall 
without the consent of appellee. In either case, the new construction 
by appellant upon appellee's land does not represent an unlawful encroach- 


ment for which damages may be awarded. 


Ul. APPELLEE HAS NOT BORNE THE BURDEN OF PROOF 
WITH RESPECT TO DAMAGES. 

It is a well-established principle of law that the burden of the 
proof is upon the plaintiff to show the fact and extent of his injury and 
to establish his damages. Although trespass is actionable per se if 
the plaintiff does not show the extent of his injuries, he is entitled to 


recover only nominal damages. 


Furthermore, the law prefers that which leads to certain and not 
speculative results. 15 Am. Jur. 410. If more than nominal damages 
are to be recovered, the plaintiff must present on the record a basis 
for measuring his loss with reasonable certainty. "The damage must 
be susceptible of ascertainment in some manner other than by mere 


speculation, conjecture or surmise and by reference to some definite 


standard such as market value, established experience, or direct 
inference from known circumstances.” (15 Am. Jur. 415, emphasis 


supplied). 
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For the purpose of eliminating speculative and conjec 


tural damages 


the courts have established precedents setting forth the "measure of 


damages" in various types of actions. These precedents ac 


t as guide 


posts for the trial courts, and facilitate the task of assessing damages. 


In cases involving tortious permanent injury to real p 


roperty, the 


measure of damages is the diminution in value of the property caused by 
the tortious act. It is determined by comparing the value of the land in 
question immediately before the injury with the value immediately after 
the injury. Carr v. U.S., 28 F. Supp. 236 (W.D. Ky. 1939); Naval Govern- 
ment of Guam v. 11,825,263 Square Meters of Land, etc. in the Munici- 
pality of Barrigada, Island of Guam, 102 F. Supp. 427 (D.C.|Guam 1952); 
Wise v. U.S., 38 F. Supp. 130 (W.D. Ky. 1941); 15 Am. Jur. 517. When 
the act of the defendant amounts to a taking or total destruction of land, 
the measure of damages is the reasonable market value of the land taken 
or destroyed. Carr v. U.S., supra. 


Appellee presented no evidence by which the Court be 


low could 


ascertain with reasonable certainty what, if any, diminution in value had 


occurred by reason of the alleged tortious act of*appellant. 


appellee could come to proving diminution in value was the 


The closest 


testimony of 


her expert witness, Mr. Lea Willson. He testified that appellee's land 
is presently valued at approximately $50,000 (J.A. 28). When asked by 
alue had 
been decreased by appellant's act, he made the broad, unsupported 


appellee's attorney if he had an opinion as to whether this v, 


statement that an inconvenience had been created and that any incon- 
(J.A. 29). 


He did not attempt to translate this inconvenience into monetary terms, 


venience is bound to reduce the value of a piece of property 


nor did he state with any degree of certainty the amount in which he 

believed the value of appellee's property had been impaired (J.A. 28, 
4 

29). 


| 
- Appellant's two expert witnesses, Mr. Charles Norris, Jr. and Mr. Emil 
Audette testified that the value of appellee's land had not been impaired. (J.A. 36-42). 
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The Court below chose to disregard the precedents which set forth 
the measure of damages in cases involving permanent injury to realty. 
It admitted that there was little evidence of dollars-and-cents damage 


based upon the decrease of the value of the appellee's property (J.A. 47) 


but embarked upon an excursion into the world of intangibility. It attempt- 
ed to assign a monetary value for the appellee's inconvenience, and 
thereby impaled itself upon the horns of a dilemma, arriving ultimately 

at damages which are highly speculative. The Court below reveals its 
predicament with the following quotation from the opinion it rendered 

at trial (J.A.46, 48): 


"It is very difficult to determine what that 
compensation might be, and in this case they have 
gotten down to the point of whether a person scrapes 
his kunckles in walking up and down this areaway 
with a trash can, which is not anything to be looked 
at lightly. The court is not persuaded that the area- 
way is not usable or is rendered inoperable by the 
narrowing of this 4 inches, but it does state as a 
matter of fact, and determines that it is an inter- 
ference with the enjoyment of the property of the 
plaintiff by an act of the defendant and so it becomes 
the court's duty to fix as best it can some basis of 
damage in dollars and cents to which he feels the 
plaintiff is entitled, and which would under the cir- 
cumstances reasonably compensate plaintiff for 
whatever diminution in use or enjoyment of the 
property she may have suffered, and that as diffi- 
cult as this whole case indeed is difficult, and the 
court regrets that it is before the court and feels 
that it is a matter which should have been settled 
in an orderly and neighborly way but that is not the 
court's province to pass upon these social matters. 

* * * * * 

The court has a responsibility to pass upon 
this as a matter of law, so it is the ruling of the 
court that the plaintiff is entitled to recover from 
the defendant the sum of $1250 for the loss of enjoy- 
ment and the damage suffered as a result of the 
construction by the defendant of 4 inches upon the 
step, the edge of the steps in the areaway running 
pack 13.39 feet from the front of the property in 
question." (Emphasis supplied.) 


I respectfully suggest that the Court below has misconstrued the 
extent of its functions in assessing damages. It is incumbent upon the 
plaintiff, not the Court, to establish a reasonable basis on the record by 
which damages can be determined. The Court may then use!that basis 


in performing its duty of assessing damages. 


Problems similar to those involved in the instant case arose in 


the case of Carr v. U.S., supra; Wise v. U.S., supra. These cases 
concerned the establishment of Fort Knox in Kentucky and the resulting 
consternation for the citizens of the area caused by the firing of artillery 
shells across the adjoining land, interference with access to the adjoin- 


ing lands, disruption of transportation facilities and discontinuation of 

mail service, among other things. The disgruntled citizens finally 

brought suit against the Government and sought damages for the decrease 
in the value of their land, and also for the inconvenience they experienced 
in the curtailment of farming, social and educational activities. The Court 
in each instance awarded damages based on the diminution in value of land, 
but refused to speculate as to the value of the social, educational and agri- 
cultural discomforts which the defendants had caused for the plaintiffs. 
The District Court for the Western District of Kentucky, in the Wise Case, 
38 F. Supp. at 134, said: 


"A large portion of plaintiff's evidence was 
directed to the disruption of the community life 
in the territory where the plaintiff's farm was 
situated, by reason of the establishment of the 
army post, including such facts as the discontin- | 
uation of telephone service, closing of neighbor- 
hood schools and churches, removal of doctors to 
other communities, discontinuation of mail serv- 
ice and disruption of transportation facilities by 
reason of discontinuation of navigation on Salt 
River and artillery fire over the Porter River 
Road, which furnished transportation from other 
communities to the plaintiff's neighborhood. 
Undoubtedly, these conditions followed either 
immediately or after a period of time, on the 
establishment and operation of Camp Knox, and 
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even if they did not immediately follow upon the 
establishment of the camp, the reasonable certain- 
ty of such results caused a depreciation in the 
value of the land. But the test to be applied is not 
the inconvenience or Cc e in manner of livi 
which resulted from the establishment of the post. 
The proper: measure of damages for permanent 
injury to real property is the diminution in the 
market value of the property as reflected by the 
difference between its reasonable market value 


immediately before and after the injur  (Em- 
phasis Supplied) 


The Court went on to say (38 F. Supp. at 130): 


"The difficulties in making satisfactory use 
of the property are compensated for in its dimin- 
ution of value.” 

Similarly, in the instant case, the monetary value of the loss of 
enjoyment of her property by appellee, if any, must be shown by 
evidencing a corresponding decrease in value of the property. Appellee 
has not borne this burden of proof, and, therefore, is entitled to recover, 


at the most, nominal damages. 


CONCLUSION 


For the reasons hereinbefore set forth, it is respectfully requested 
that the action taken by the Court below be reversed and that the judg- 


ment of that Court be set aside. 


Respectfully submitted, 


EMORY N. ELLIS, JR. 


1200 Sheraton Building 
Washington 5, D.C. 


Attorney for Appellant 


January 15, 1960 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HELEN LEARY McCAULEY 
2714 Olive Avenue, N.W., 
Washington, D.C., 


Plaintiff, 
Civil Action No. |840-'59 
A. L. WHEELER 


3047 West Lane Keys, N.W., 
Washington, D.C., 


Defendant. : 


DOCKET ENTRIES 


Proceedings 


Complaint, appearance; filed 


Summons, copies (1) and copies (1) of Complaint issued; 
Ser. 4-6-59. 


Answer of deft. to complaint, c/s 4-20-59. App. Emory N. 
Ellis, Jr.; filed. 


Calendared (N). 
Motion of deft. to advance, c/s 4-20-59. M. C. 4-20-59; filed. 
Certificate of Readiness. (AC/N); filed. 


Opposition of pltff. to motion of deft. to advance, c/m 4-21-59; 
Affidavit & Exhibit; filed. 


Motion to advance - Granted (N) (fiat) Letts, C.J. 
Memo of deft. on disputed questions of law, c/m 5-11-59; filed. 
Pre-trial proceedings; McGuire, J. 


Hearing begun; respited until tomorrow morning at 10 a.m. 
(Rep. Jeanette Rawls); McLaughlin, J. | 
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Proceedings 


Hearing resumed; argument by counsel; finding for pltff. vs. 
deft. in the sum of $1,250.00 (findings of Fact & Conclu- 
sions of Law & order to be presented) (Reporter-Rawls) 
McLaughlin, J. 


Objections of deft to pltf's proposed findings of fact and con- 
clusions of law & ex. c/m 7/21/59; filed. 


Supplemental memo of law by deft; c/m 7/24/59; filed. 


Notice of' pltf of submitting proposed findings of fact and con- 
clusions of law and for judgment; c/m 7/13/59; filed. 


Findings of fact and conclusions of law. McLaughlin, J. 


Judgment for pltf against deft in the sum of $1,250.00. 
McLaughlin, J. 


Notice of appeal by deft from order 7-24-59; Copy to Samuel 
Herman; Deposit $5.00 by Ellis, Jr.; filed. 


Motion of deft for supersedeas bond c/m 8-24-59; M.C. 
8-24-59; filed. 


Order staying execution on judgment of July 24, 1959, pending 
appeal and Providing deft file supersedeas bond of 
$2,000.00 on or before Sep. 9, 1959. (N) McGarraghy, J. 


Supersedeas undertaking of deft on appeal in sum of $2,000.00 
with St. Paul Fire and Marine Ins. Co. of St. Paul, Minn., 
approved and filed. 


Motion of deft to extend time to file transcript (consent); filed. 


Order extending time for deft's to file transcript of testimony 
to and including Oct. 7, '59, and extending time for filing 
and docketing appeal to and including Oct. 15 ‘59 (N) 
Holtzoff, J. 


Transcript of Proceedings 7-6-59 & 7-7-59, Pgs. 1-42, Vol. 
No.1 & 2, Rep.-Jeanette Rawls (Court Copy). 


Transcript of Proceedings 7-6-59 & 7-17-59, Pgs. 1-42, Vol. 
No.1 & 2, Rep.-Jeanette Rawls (Attorney's Copy). 


Statement of deft. of points; c/m 10-7-59. 


Motion of pltf. for order requiring deft. to file full transcript 
of testimony and rulings, Affidavit; P&A's c/m 10-9-59; 
M.C. 10-9-59; filed. 
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Proceedings 


Opposition of deft. to motion for order requiring deft. to file 
full transcript, c/m 10-13-59; filed. 


Oct. 15 Order extending time to file record on appeal (N) McLaughlin, 
J. (Micro 10-28-59). 


Nov.12 Order that deft. file portions of examination of certain witness- 
es in addition to transcript heretofore filed; McLaughlin, J. 


[ Filed March 24, 1959] 
COMPLAINT 
(For Injunction and Damages) 

Comes now Helen Leary McCauley, by her attorney, Samuel Herman, 
and for her complaint alleges: 

1. Plaintiff, a resident of the District of Columbia, is|the true and 
lawful owner of the following described real property: The building and 
land described as Square 1214, Lot 808, District of Columbia, being the 
address 2714 Olive Avenue, N.W., Washington, D.C. 

2. Defendant, a resident of the District of Columbia, is the owner 
of the land and of premises being constructed on Square 1214, Lot 807, 
District of Columbia, bearing the address 2718 Olive Avenue, N.W., Wash- 
ington, D.C. | 

3. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of three thousand dollars. 

4. Defendant, in the month of March, 1959, without the consent of 
plaintiff and against her will, commenced illegally to erect a solid brick 
wall extending over the line between the said premises of plaintiff and 


defendant, and on to, and upon, plaintiff's property, depriving plaintiff of 


full and free access to the lower floor of her residence; and, by alleging 
that the said property covered by said wall is defendant's, he has, and is, 
slandering plaintiff's title to the property. 
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5, Plaintiff, on March 16, 1959, having become aware of defend- 
ant's encroachment upon her property, by registered letter, receipt 
acknowledged by defendant on March 18, 1959, advised defendant that 
he was building a wall encroaching on her property and requesting him 
to remove such wall. 

6, Defendant'did not respond to such notice and maliciously con- 
tinued to build such wall, refusing to keep off of plaintiff's property, 
and refusing to permit plaintiff to have full possession and use of her 
property. 

7. Plaintiff has no other remedy at law by virtue of the facts set 
forth above and will suffer irreparable injury and damages unless 
defendant is enjoined as herein prayed for. 

WHEREFORE, plaintiff prays that defendant be perpetually enjoin- 
ed from constructing any wall or other structure upon her said property; 
and that defendant be perpetually enjoined from, in any way, interfering 
with plaintiff's free use of her said real property; and that defendant be 
ordered to remove the wall encroaching upon plaintiff's land; and that 
plaintiff have judgment in the sum of $25,000.00 for damages for the 
acts of defendant; and for such other and further relief as to the Court 
may seem just and proper. 


/s/ Samuel Herman 
1317 F Street, N.W., 
Washington 4, D.C. 


Attorney for Plaintiff 


[ Filed April 20, 1959] 
ANSWER OF DEFENDANT 
FIRST DEFENSE 


The complaint fails to state a claim against defendant upon which 


relief can be granted. 


5 
SECOND DEFENSE 
1. Defendant alleges that he is without knowledge or information 
sufficient to form a belief as to the truth of the allegations contained 
in Paragraph 1 of the complaint. 


2-3, Defendant admits the allegations contained in Paragraph 2 
| 


of the complaint. 
4. Defendant admits that in the month of March 1959 he commenced 
to erect a solid brick wall between the premises at 2714 Olive Avenue, 
N.W., and 2720 Olive Avenue, N.W., Washington, D.C., but denies that he 
was acting illegally in doing so and further denies each and every other 
allegation in Paragraph 4 of the complaint. 
5. Defendant admits that he received a registered letter from 
plaintiff, as alleged, but denies each and every other allegation contained 
in Paragraph 5 of the complaint. | 
6. Defendant denies the allegations contained in Paragraph 6 of 
the complaint. | 


7. Defendant denies the allegations contained in Paragraph 7 of 

the complaint. 

8. Defendant denies each and every allegation of the complaint not 

specifically admitted herein. 

WHEREFORE, defendant demands judgment that the complaint 

herein be dismissed and that he have his costs and disbursements of 
this action. 

Respectfully submitted, 

/s/ Emory N. Ellis, Jr. 


1200 Sheraton Building 
Washington 5, D.C. 


April 20, 1959 Attorney for Defendant 


[ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


| VOL. A & B] July 6, 1959 


The above-entitled matter came on for trial before the 
HONORABLE CHARLES F. McLAUGHLIN, United States District 
Judge, at 10:00 o'clock a.m. 

* * * 
WILLIAM K. ROWE 
called as a witness by and on behalf of the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HERMAN: 

Q. Will you state your name, please? A. William K. Rowe. 

Q. And your address? A. 1622 Hamlin Street, Northeast. 

Q. What is your occupation, Mr. Rowe? A. My occupation is 
a brick mason. 

Q. Have you had any occasion, in the course of your occupation, 
to do any work for Mrs. McCauley? A. I did. 


Q. And did there come a time when Mrs. McCauley commenced 


the building of her present house at 2714 Olive Street? A. Yes. 

Q. Did you participate in that? A. I did. 

Q. Will you tell the Court just precisely what you did? <A. Well, 
first there was an old frame house there. We removed the frame house, 
did excavating and constructed the house which was all brick and we 
finished the house. After we finished the house we started the steps. 

Q. The steps going down? A. Steps going down to the building. 

Q. How did you construct those steps? A. Well, first we pulled 
the foundation under the steps. 

THE COURT: Where did you say those steps went from and to? 

THE WITNESS: From Olive Avenue down to the house as you go 
down toward K Street. 

THE COURT: K Street? 


7 
THE WITNESS: The house sets back to K Street and t 
come from Olive Avenue down to the house. 
THE COURT: Very well, proceed. 
BY MR. HERMAN: 


he steps 


Q. Goon, Mr. Rowe, with the construction of that staircase going 


from the street level down. A. As I say, we pulled the foundation and 


we begun laying the bricks. 
THE COURT: What did you do with the foundation? 


THE WITNESS: Poured the foundation to build the steps. 


THE COURT: Concrete? 
THE WITNESS: Concrete. 
THE COURT: You dug a trench? 


THE WITNESS: Dug a trench and poured the foundation. Then we 
started to construct, which we filled in with bricks, and built the steps. 


BY MR. HERMAN: 


| 
Q. All the way up to the street? A. All the way up to the street. 
Q. Do you know of a wall that was built at any time at the end of 


the steps? A. At the end of the steps? 


Q. The side of the steps? A. The side of the steps? 


Q. Do you know about that wall? A. I know about it/because we 


had a big lap over the steps. Captain McCauley, which was 
and Mr. Johnson, the present owner, a colored fellow -- 
Q. The owner next door? A. The owner next door. 


her husband, 


They got 


together and was talking about well, all this old garbage and trash 


about it, what are we going to do about it so they suggested | 


four-inch curtain wall. 


building a 


Q. A four-inch curtain wall? A. Yes, up the side to hide the 
debris and we did and finally Captain McCauley said, "I don't know what 


I am going to do for you. You have been so cooperative with us,'’ so he 


went on in the house. Now, this was the joke. He went in the house and 


came back with a $30 check and he said, ''Here, you smoke 


smoke $30 worth of cigars." 


cigars, 
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Q. He paid Johnson for what? A. Because he was such a gentle- 
man and told him to smoke the cigars. 

Q. Was the screen on Johnson's land? A. The screen was 
directly on Johnson's land. 

Q. How many inches? A. Four inches. 

Q. How was this screen constructed? Start at the bottom. 
A. It started at the bottom but it was only temporary. You follow me? 


Q. Temporary? A. Why it was temporary was because they had 


an understanding if the time come, if they wanted to remove it, they can 
remove it easy so we just put down a little cement, just enough to hold it 
and build the curtain wall up. 

Q. Did you build that wall brick by brick? A. Brick by brick. 

Q. Was it solid? A. A four-inch wall. 

Q. How high up did it go? A. It went up to the grade level. 
That was about 1949 and you know I am getting older but I do remember 
that we built that wall up there for protection. 

Q. What year did you say? A. It must have been "49, 

MR. HERMAN; That is all. Your witness. 

MR. ELLIS: No questions. 

* * * 
JOHN KEETER 
called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ELLIS: 

Q. State your full name, please. A. John Keeter. 

Q. What is your occupation, Mr. Keeter? A. Superintendent of 
construction. 

Q. You superintendent of construction for Mr. Wheeler, is that 
correct? A. Yes, sir. 

Q. How long have you held that position, Mr. Keeter? A. Two 
and one-half years. 
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Q. How long have you been in the construction business ? 
A. About 38 or 40 years. 
Q. What did that experience entail, what did it involve? A. Build- 

ing of houses and various types of buildings, apartment houses, dwelling 
houses; general construction, | 
Q. Have you engaged in all phases of building? A. Yes, not too 
much of high office buildings like 18 or 20-story buildings, nothing like 
that. 


| 
* * * * * 


MR. ELLIS: May we have this introduced in evidence? 

THE COURT: In other words, it is agreed that that properly 
represents what it purports to represent, is that correct? 

MR. HERMAN: Yes, sir. 

THE COURT: Very well. It may be received in evidence. 


(Defendant's Exhibit No. 2 previously 

marked for identification) was receiv- 

ed in evidence.) 
BY MR. ELLIS: 


Q. Mr. Keeter, are you engaged in the construction of Mr. 
Wheeler's house on Olive Avenue? A. Yes, sir. 

Q. What is that, 2718? A. 2718 Olive Avenue. 

Q. Are you familiar with the wall that was built on the front 
13.39 feet between Mr. Wheeler's land and Mrs. McCauley's property? 
A. Yes, sir. 

THE COURT: The witness is familiar with what? 

MR. ELLIS: He is familiar with the wall existing between Mr. 
Wheeler's land and Mrs. McCauley's land for 13.39 feet in the front 
portion of the house. 

THE COURT: Very well. 

BY MR. ELLIS: 

Q. Did you have occasion to add to a wall in that area, Mr. 
Keeter? <A. Yes, sir. 

Q. Will you describe for the Court, using this diagram, the wall 
that existed prior to any construction by Mr. Wheeler's crews or by 
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you? You can come down and point this out. A. This portion of the 
wall here in green — 

Q. First explain what we are looking at here, will you, Mr. Keeter? 
A. These are the steps coming down in the area where the 13-foot wall 
is in question. This part of the wall in green is in there with this footing 
or was originally there up to this line of green here. 

Q. What is this here? A. That is that grille over the areaway 
down at the bottom of the stairs coming down. 

Q. Atthe cellar door? A. That is right, and this portion of 
the wall is directly under the steps. 


Q. This green portion? A. That is right. This four-inch portion 


of it here is directly underneath the steps which has never been dis- 

turbed. This portion where the four-inch wall existed at the width 
of the areaway, at the bottom, and following the steps up to the street 
level. 

Q. Does this four-inch wall exist under the steps? <A. This 
eight-inch wall was underneath the steps. In other words, the end of 
the steps is this line here, this center line and we built this four inches 
of wall only from the rake of the steps on up to the grade line placing 
face brick. 

Q. Is that the orange construction? A. Yes, the face brick only 
at the steps were there. We didn't disturb the steps. 

Q. This green portion existed prior to your construction? 

A. This four inches of the green portion, the whole eight inches under 
the rake of the steps but after you pass the rake of the steps, each riser 
of the steps, this turned out to be only a four-inch wall. 

Q. But this eight-inch wall was under the regular steps? 

A. Correct. 

Q. And that existed before your construction? A. Surely, because 
we are resting right on top of the steps and the wall that was there. We 
didn't disturb the! steps and neither the wall except the four inches of 
curtain wall which was the rake, above the rakes of the steps. 
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THE COURT: The what? 

THE WITNESS: The rake. As the steps come down, the wall set 
off to a four-inch wall. 

MR. ELLIS: This is the rake of the steps. 

THE COURT: The wall stopped at the top of the step originally, 
is that correct? 

THE WITNESS: No, four inches of the wall was underneath this 
step here and the four-inch curtain wall in question come on straight 
up but only above the steps and that is what was taken down at this rake 
of the steps here. 

THE COURT: When was the curtain wall taken down? 

THE WITNESS: I taken the curtain wall down. 

THE COURT: At the time? 

THE WITNESS: At the time I erected the new wall. 

BY MR. ELLIS: 

Q. That was the wall that existed entirely on Mr. Wheeler's 
property? A. That is correct. 

Q. Will you show the party line? A. The party line lis here. 
This wall now as it is in the basement area of the house is a 12-inch 
wall but this is the party line. There is 8 inches on Mr. Wheeler's 
property and 4 inches on the adjoining property and you see) we lose 
4 inches at the basement. | 

THE COURT: The four-inch curtain wall made a twelve-inch 

total thickness of wall, is that true? 

THE WITNESS: Yes, with the 4 inches and the 4 inches we taken 
down and, of course, the District requires a 12-inch wall in the base- 
ment of a house. 

THE COURT: But 8 inches of that 12-inch wall only extended up 
as far as the steps, is that correct? 

THE WITNESS: That is right. 

THE COURT: Then the 4 inches, the curtain wall went on up 
higher ? 

THE WITNESS: To the level of the street level. 

THE COURT: That was all on the defendant's property, Mr. 


Wheeler's property ? 
THE WITNESS: Yes. 
BY MR. ELLIS: 

Q. Will you describe the footings, Mr. Keeter? What you did to 
the footings? A. The only thing that we did -- 

Q. Describe them as they were. A. The footings are in, as a 
footing would be put in on any party wall. The District requires the 
footing to be 6 inches greater than the wall that you are going to put on 
that footing on either side and this footing was put in for an 8-inch wall 
with a 6-inch projection. 

Q. You mean previous to your construction? A. Previous. It 
is still in there. 

Q. Did you change the footing at all? A. No, I didn't change the 
footing. I didn't change any of the steps. I didn't touch them. I only 
built up against them and then put this 4 inches of face brick over the 
party line and only with the rakes of the steps without interfering with 
the steps. I didn't cut the steps off to make up that 4.inches. I just 
followed each one of these risers up with that brick work until I reached 
the street level. 

Q. You followed the existing wall under the steps up above the 
steps, is that your testimony? A. That is right. 

THE COURT: You say the existing wall under the steps. Was the 
edge of the step even with the edge of the wall? 

THE WITNESS: That is correct. 


THE COURT: Then you put the wall from the steps on up, you put 


the wall on the steps, did you? 
THE WITNESS: That is right. The end of the steps was brought 
right to the party line. The line between the two properties is where 
the end of the steps was. There was an 8-inch wall in this area here 
but 4 inches of it come on up, making a curtain wall from this rake of 
the steps on up to the street level through here. 
THE COURT: The curtain wall was all on the defendant's property ? 
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THE WITNESS: That is right, sir. | 
THE COURT: And where or what was the width of the wall you 
put up beyond the top of the steps? 
THE WITNESS: The 12-inch wall on up. 
THE COURT: When you tore the curtain wall down, you put another 
wall in its place? 
THE WITNESS: That is right. We put four inches more against 
this because the District requires a 12-inch width up to the first floor 
joists and we lost 4 inches and set off to 8 inches and -- 
THE COURT: Some of this wall that you built to form ja wall for 
the defendant's property, 8 inches of that wall rested on the 8-inch out- 
side edge of the steps and 4 inches was beyond that which formerly was 
occupied by the curtain wall, is that correct? | 
THE WITNESS: Four inches of it is independent of the curtain 
wall. Four inches of it was the curtain wall because the steps was at 
the party line, this 4 inches here. The curtain wall is the center 4 inches. 
THE COURT: The curtain wall did not rest on the steps, did it? 
THE WITNESS: No, sir. It was a part of a wall. It was part of an 
8-inch wall that was 4 inches under the steps and 4 inches come up by 
the end of the steps which made it a 4-inch wall only from the regular 
steps in this area here. 
THE COURT: So when you got the wall built finally, the wall for 
the defendant's new house, 8 inches of the width of it was a projection, 


you might say, of the wall that formed the foundation for the) steps and 


4 inches of it was adjacent to the end of the steps and rested on a footing 
down below, a concrete footing? 
THE WITNESS: Yes. 
THE COURT: But the 8 inches rested on the edge of the steps of 
the wall, the end of the wall? 
THE WITNESS: Just in reverse. Four inches of it rested on the 
steps and 8 inches of it went down to the footing. You see 4|inches of 
this 12-inch wall rests on the edge of the steps. Eight inches of it goes 


all the way down to the footing. 
BY MR. ELLIS: 
Q. This is the additional wall that you put on? A. Yes. 
MR. ELLIS: I think Your Honor is talking about the old wall, 


aren't you? 
THE COURT: When you put the new wall on, you extended a portion 
of that wall up from the steps, didn't you, a portion of that wall, a certain 


width of that wall was extended up from the steps? 

THE WITNESS: Yes, sir. 

THE COURT: How wide was that? 

THE WITNESS: Four inches on the steps. 

THE COURT: And then the 8 inches were beyond the steps? 

THE WITNESS: That is right, 8 inches would be beyond the steps. 

THE COURT: And the 4 inches that were on the steps were on the 
plaintiff's property? 

THE WITNESS: That is right, sir. 

BY MR. ELLIS: 

Q. Did you disturb this general portion at all, Mr. Keeter, when 
you built the wallup? A. Only the center 4 inches of it there which 
made the curtain wall above the rake of the steps. 

Q. This general portion of the wall here, that was a brick wall? 
A. Yes, that was a brick wall; 8 inches in the area below the rake of 
the steps and 4 inches above the steps. 

THE COURT: How do you define a rake? What do you mean by 
rake of the steps? 

THE WITNESS: A rake of a stair, I guess it is just a term that 
we carpenters use, is the risers and treads going up from one floor 
elevation to another one. 

THE COURT: The rake of the steps being the risers and treads, 

is that right? 

THE WITNESS: That is right. As you would go up, you would 
plaster underneath the stringers of the steps as the rake of the steps. 
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BY MR. ELLIS: 


Q. What type of wall was this, Mr. Keeter? A. That was a brick. 


Q. Solid brick? A. Yes. 


Q. It commenced here at the areaway level? A. At the bottom 


of the areaway level where the drain is there. There is a litt 
under that grille and the side of Mrs. McCauley's house. 


le window 


Q. At this point of the street line, how far down did this wall go? 


A. It goes down to the level of the bottom of that window drai 
Q. It makes a rise and L at this point with a line acros 
A. With a line across there, yes. 
Q. Is that this entire 8-inch wall here? A. Yes. The 


n there. 
s there? 


general 


part of that drawing shows the 8-inch wall below the steps and the 4-inch 


wall above the steps. 
* * * * 
CROSS-EXAMINATION 
BY MR. HERMAN: 


* * * * * 


Q. Mr. Keeter, you are a well-experienced builder, as 


you testified 


and as is true. How would you build a staircase? What would be the first 


step you would do if you had to build a staircase on this natur 
A. You would have to start at the bottom. 
Q. That is right, you would have to start at the bottom. 
have to have a foundation put in to hold the staircase up? A. 
usually do, yes. 
Q. You made a reference to what I caught from your te 


le here? 


Would you 
You 


stimony to 


a hidden wall up the steps. I believe I heard that once or twi¢e. Those 


steps are Mrs. McCauley's steps, is that right? A. That is 


right. 


Q. This so-called hidden wall, wasn't it for the purpose of hold- 


ing up the foundation to hold up these steps? A. The wall -+ there is 


an 8-inch wall under the steps. 


| 
Q. What do you mean by a wall, a block of concrete? | 


A. No. 


This is not a block of concrete; brick. Steps are built out of brick and 
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4 inches of the 8-inch wall is directly under the end of the steps. The 
steps stop at the property line. 

Q. For what purpose is that there? A. Well, of course, it supports 
the steps. 

Q. That is its purpose, to support the steps, is that correct? It 
had no other purpose? A. It does do that. It supports the steps. 

Q. What other purpose would it have other than supporting the 
steps? A. Well, four inches of it had the purpose of supporting the 
steps and the other 4 inches had the purpose of supporting the curtain 
wall. 

Q. But the curtain wall, and that is this whole yellow area you 
testified to, is that right? A. That is right. 

Q. This you took down? A. That is correct. 

Q. And in building your new wall, you pinned it down to this 
structure that held up the steps, is that right? A. We have 4 inches. 
Four inches of that green line there is over on the steps. There is 4 


inches of existing brick wall underneath the steps that that is resting on. 


Q. Yes, sir. A. The other 4 inches of that green line is the 
curtain wall which we took down and replaced. 

Q. This whole area from the level of the grille up? A. That is 
right. 

Q. From the bottom of this staircase up? A. That is right. 

Q. And you replaced that and, in doing that, you went over 4 inches 
on these steps, is that right? A. That is right. 

MR. HERMAN: That is all, Mr. Keeter. 

BY THE COURT: 

Q. You say there were 8 inches or rather there were 4 inches 
under the last 4 inches of the steps? <A. That is right. 

Q. Now beyond the 4 inches, not under the 4 inches, there were 4 
other inches? A. That is right. 

Q. And that supported the curtain wall? A. That is right, yes, sir. 

Q. So that the curtain wall -- when was the curtain wall built? Was 
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that built after the stairs were built? A. Idon't know. I would have no 
way of knowing. You could tell had it been an 8 inch wall above the steps 
because it would have had headers in it but you can't put a header course 

in a 4-inch wall so there is no way of telling. 
Q. But 4 inches of the 8 inches supported the steps and 4 inches 
supported the curtain wall, is that right? A. That is right. 
THE COURT: Very well. 
REDIRECT EXAMINATION 
BY MR. ELLIS: 
Q. These 4 inches that were supporting the steps and 4 inches that 
were supporting the curtain wall, were they joined in any manner? 
A. Yes, they were joined with mortar. 
THE COURT: Were they two separate walls? 
THE WITNESS: They were in as much as two separate brick but 
they were flushed in with mortar which constitutes an 8-inch wall. 
THE COURT: But there were two 4-inch bricks? 
THE WITNESS: That is right, and we mortar between the bricks 
and it serves the same purpose. 
BY MR. ELLIS: 
Q. But the 8 inches were together? A. Yes, the center of the 
8-inch wall there was mortar. 
Q. Mr. Keeter, did you tear down any of that solid 8 inches below 
the steps? A. No, sir. 
Q. That still exists as it did before the construction began? 
A. That is right. 
* * * * 
RECROSS-EXAMINATION 
BY MR. HERMAN: 


* * * * * 


Q. Coming back to the 4 inches that was underneath the wall, the 


steps and 4 inches upon which you built, removed and built the general 
wall, how deep down did that so-called hidden wall that you speak of and 
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which you say was 4 inches and 4 inches and held by mortar, how deep 


was it inthe ground down? A. At the areaway down at the bottom there, 
it was down at that level there which is approximately 7 feet below the 
sidewalk. 

Q. No, from the bottom of the staircase, how far down was it? 
A. Between 18 and 20 inches. 

Q. Eighteen and 20 inches and 8 inches wide? A. Yes. 

MR. HERMAN: Thank you. 

BY THE COURT: 

Q. You spoke about a 12-inch wall. You had to have a twelve-inch 

wall. Is there a 12-inch wall there now? A. There is, the wall 
that we built. 

Q. You added 4 more inches? A. Eight inches of it is on Mr. 
Wheeler's property and 4 inches of it is on Mrs. McCauley's property 
of the 12-inch wall that is now there. That is only to the depth of the 
basement which would be the first floor level. The District Code requires 
the 12-inch wall if the wall is going over 21 feet high. It has to be a 12- 
inch wall in the first story. Then the next two stories of 8 or 9 feet, as 
the case may be, can be an 8-inch wall. 


* * * * * 


July 7, 1959 
* * * * 
ASHER L. WHEELER 
CROSS-EXAMINATION 
BY MR, HERMAN: 

Q. Mr. Wheeler, you testified that you are a lawyer, is that 
correct? <A. Yes, sir. 

Q. Are you actively practicing law in the District of Columbia? 
A. Iam. 

Q. You areialso a builder, Itake it? A. Ina sense, lama 
builder. I built some houses on P Street and I built this house and I 
have built two houses on Q Street. 

Q. So, you have had some experience in building houses? A. I 
have had some experience in building houses, yes, sir. 
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Q. Mr. Wheeler, have you had occasion, both as a lawyer and as 
a builder, prior to building this particular house that is in controversy 
today, any experience with the Building Code of the District of Columbia? 
A. Well, I have looked at it. Iam not familiar with the delat of it. I 
have never studied the Building Code. 
Q. Do you know Section 106 of the Building Code which is headed, 
"Legal Status of Party Walls"? A. If you will let me|see it, I 
will tell you whether I know it or not. Well, if you show me which para- 
graph you have in mind on it -- 
Q. The general contents of this discussion insofar as it relates 
to obtaining the consent, outside of the original City of Washington, 
which includes Georgetown for the erection of a party wall. Are you 
acquainted with that ? 
MR. ELLIS: Your Honor, if I may say this: Section 106 of the 
Building Code states, in the first paragraph, the following: 
"Memorandum on the Status of Party Walls in the 
District of Columbia is published for the information of 
the public. It is not intended, in so doing, that it should 
constitute a regulation." 
If Mr. Herman is attempting to use this as a regulation, I object 
to it. I have no idea what he is going to use this section for. | If he would 
proffer this line of testimony, I would appreciate it. 
MR. HERMAN: Your Honor, this witness testified that/he was 
afraid of some sort of a hassle, some sort of difficulties with Mrs. 


McCauley. Iam trying to get at the source of his fear in that respect 


in commencing these conversations with her in January. 
THE COURT: You can ask directly what was the cause! of the fear. 
MR. ELLIS: I do not believe he testified he was afraid |of a hassle. 
He said he would not have built the wall if he thought there would be a 
hassle, Your Honor, as the record will show, I believe. 
THE COURT: I think it is pretty much tweedle dedee and tweedle 
dedum. You may cross-examine the witness on any testimony he gave. 
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On the question of a hassle, you may question him with respect to that. 
BY MR. HERMAN: 

Q. Have you had any knowledge of Section 106 of the District 
Building Code prior your conversations with Mrs. McCauley? A. I 
don't know whether it was prior to it, Mr. Herman, but Iam generally 
familiar with the decisions affecting party walls in the District of Colum- 
bia. If you are asking my legal opinion, I will be glad to give it to you. 

MR. HERMAN: I would like to tender the Building Code as part of 
the exhibits. 

THE COURT: Is there some paragraph you wish to call to the 
Court's attention? 

MR. HERMAN: Yes, I have them marked in pencil. 

(The Building Code was handed to the Court.) 

THE COURT: What is it you wish to call to the Court's attention? 

Section 106 is very lengthy. 

MR. HERMAN: I would like to call the Court's attention to the fact 
that this is a section marked here -- 

MR. ELLIS: What is the section? 

MR. HERMAN: Page 97, the middle paragraph. I would like to 
call the Court's attention to that section with respect to obtaining the 
consent of adjoining property owners in the area outside the original 
City of Washington, 

MR. ELLIS: Your Honor, I think cases speak for themselves. 
This provision has no legal status. 

MR, HERMAN: Mr. Wheeler -- 

THE COURT: Just a moment. You asked the Court to look at it 
so give the Court'an opportunity to look at it. Very well, proceed. 

THE WITNESS: Is there a question pending to me? 

BY MR. HERMAN: 

Q. Iam about to ask you the question. A. Yes. 

Q. The plans, as originally filed for this building, indicated that 
the wall was to come up to the building line, is that correct? A. Yes, sir. 
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Q. And they were approved by the District of Columbia Building 
Department when? A. I don't have the exact date but some time in 
January. 
Q. If refresh your recollection as to the testimony yesterday, 
would January 23, 1959, appear to you to be the correct date on which 
they were approved? A. I don't know that but if there was testimony 
yesterday that that was the date, but subject to check, I will be glad to 
confirm it and get the exact date of my permit. I don't happen to have it. 
THE COURT: What is the date you are speaking of? | 
MR. HERMAN: January 23, 1959, as being the date of the approval 
of the plans indicating that the wall was only going up to the property 
line. 
THE WITNESS: I believe it was sometime prior to that date. 
BY MR. HERMAN: 
Q. The first conversation? A. Yes, sir. 
Q. And that was the conversation in which you told Mrs. McCauley 
that you intended to use the party wall? A. Yes, sir -- no. That is not 
exactly right. I told Mrs. McCauley or asked her, the party wall was 
existing, 4 inches of the wall or whatever you want to call it; 4 inches 
on her land and 4 inches on my land and I asked her even though, in my 
opinion, I didn't have to ask her as the wall was existing, I asked her 
for good public relations if she had any objection to me using it 
and we were talking about the whole wall because we were talking about 
the whole wall. 
Q. When you talk about the whole wall, did you specifically indi- 
cate to Mrs. McCauley what you meant by party wall, the three-structure 
thing? A. Yes, sir. 


Q. You pointed those out to her specifically? A. We were inside 


and we were talking about it, pointing to the party wall, pointing to the 
back where her windows open. 
Q. Inside, where inside her house? A. We were inside of her 


house, yes. I knocked on the door, is my recollection. We were inside 
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the house and we were talking about the front and the back and that some 
of the bricks might be loosened up. 

Q. What bricks? A. Front and back. 

Q. You pointed out the bricks that might be loosened? A. I did 
not point out the bricks. 

Q. You call that a party wall (indicating)? A. Yes, sir. 

Q. And told her what the legal implications were as a lawyer? 

A. I didn't tell her the legal implications. I asked her permission 
to use the party wall. She didn't ask my legal advice nor did I give her 
any. 

Q. What was her response? A. She would think about it. 

Q. Meanwhile, you had your plans to go to the line, is that correct? 
A. That is correct. I didn't want to waste any more time on the proposi- 
tion. I wanted to get into the spring weather, get permits so rather than 
waste any more time with Mrs. McCauley about the thing, I decided to go 
ahead and build an 8-inch wall entirely on my land. 

Q. That was after your first conversation when she said she would 
have to think about it? <A. Yes. 

Q. After that, you drew up the plans indicating the wall going to 
the building line? <A. No -- 

Q. Had your plans already been drawn up before that conversation 
with her? <A. Yes, sir. 

Q. What sort of fear, this hassle about wasting time, what about 
that, if that was the case? A. Mr. Herman, I have no fear. I have no 
fear of litigation. Litigation is my business. 

Q. Why did you anticipate litigation? A. Good public relations. 
I had the right to extend the party wall up, as I read the cases, with or 
without the consent of Mrs. McCauley but I would not do that. I didn't 
want to get into a public relations situation with Mrs. McCauley. It is 
cheaper to build an 8-inch wall. 

Q. Iask you why you anticipated a lawsuit in your first conversa- 


tion with Mrs. McCauley. A. I didn't anticipate getting into any lawsuit. 
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I didn't want to give Mrs. McCauley any grounds whatsoever because of 
good public relations. 
Q. Have you had any lawsuits? A. Yes, sir. 
Q. Involving alleged violations? A. No, sir. 
Q. Asa matter of good public relations, you anticipated there 
might be a lawsuit inthis connection? A. I didn't anticipate any law- 
suit. I wanted to be a good guy, a good neighbor so I said okay, I will 
build my own wall on my own property where there can be no conceivable 
grounds for litigation. Idid it as a good neighbor policy and gesture of 
good will. She told me I could use it. 
Q. When did she tell you you could use it? A. Three'or four 
weeks, as she testified, March 9. 
Q. Can you fix that more precisely? When did the two conversa- 
tions with Mrs. McCauley occur? <A. I don't recall the exact 
date but Mrs. McCauley said some time later, three or four weeks later. 
Q. What do you mean that Mrs. McCauley said? You heard her 
testify that yesterday? A. Yes. 
Q. In relation to January 23, 1959, the date your plans were 
approved in the District Building showing the wall coming up to your 
building line only, when was that conversation? A. The conversation 
was after the permit. 
Q. It was after January 23, 1959, the second conversation? 
A. Yes, sir, to the best of my knowledge. 
Q. You already had the plans approved? A. Yes, sir. 
Q. So you came to her again, did you? A. Yes, sir. 
Q. You sought her out? <A. Yes, sir. 
Q. And what transpired at that conversation? Did you advise her 


that the plans had been approved or were about to be approved? 


A. Mr. Herman, Iam not giving Mrs. McCauley legal advice. All Iam 

asking her for is consent to use that wall. That is all I am asking Mrs. 
McCauley. I told her that I had decided, rather than wait on her 

consent on the proposition, that I decided to go forward and build the 
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wall completely on my land. She stated to me, and these are her very 
words, "Why do that? You can go ahead and do it. I have no objection 
to your doing it.” 

Q. Did she point out what wall she was speaking of? A. Justa 
minute. I said, "Okay, I will do that." 

Q. Dowhat? A. "Iwill use your party wall and I will go down 
and get my plans changed." 

Q. Did you indicate what party wall you were speaking of ? 

A. Yes. We were infront of the house and I pointed to the party wall 
which means the full wall going from the stairs all the way back. 

Q. It doesn't mean the wall inthe middle? A. The middle. It 
meant the party wall running from the front of the house to the back of 
the house. 

Q. And you say she gave you her consent? A. She gave me her 
consent. She said, "Go ahead. I have no objection." I went ahead and 
changed my plans and then she notified me, when the building was two- 
thirds through, that she had changed her mind. 

Q. You are an active attorney, an established attorney and under 

the circumstances, didn't you seek consent from Mrs. McCauley 
in writing? A. No, sir. 

Q. You found it was not necessary or desirable under these cir- 
cumstances, with this type of a complex situation, to obtain something 


in writing? A. Itis really not a complex situation. It is use of a 


party wall. I took her word. 

Q. What you understood her word to be? A. What she said. 

Q. And then you went and subsequently, you changed your plans? 
A. That I did. 

* * * * * 

Q. You came back to the premises after receiving a letter but 
you did not try to reach Mrs. McCauley next door about her letter? 
A. No, sir. 

Q. You didn't attempt to telephone her? A. I didn't attempt to go 


25 
by and see her, no, sir. As I recall, I called her up once on the phone 


and nobody was there. 
Q. What was your conclusion, that you were going to finish this 
wall irrespective of the receipt of this letter? A. I was going to finish 
the wall, yes, sir. After I had gotten a half to two-thirds of the way up, 
it was impractical to tear the wall down. 
Q. You didn't consult with her about this so-called consent that 
you say she had given you? A. It did surprise me, after she had 
given me her consent to do it and I had gotten the wall up and changed 
my plans on the reliance of what she told me and, after I got lit up, that 
she would be complaining not about the whole wall but just part of the 
wall, not about the back part of it or the middle but just the front of it. 
Q. On your theory, did you think perhaps Mrs. McCauley had 
misunderstood you in your conversation about the wall? A.) No. 
Q. You didn't attempt to clear that up? A. I thought she had 
changed her mind. 
Q. You thought she had changed her mind? A, I know she changed 
her mind. 
Q. How do you know that? A. Because I heard what she told me. 
Q. Do you actually know, Mr. Wheeler, when the staircase was 
built by Mrs. McCauley and her husband, what year it was? | A. Not 
except what I have heard here. 
Q. You testified here under direct examination that the so-called 
screen wall and the staircase were built at the same time, you thought. 
Is this something you gathered from the testimony or do you| know that 
from your own information? A. The only thing I know of my own 
information is there was an 8-inch wall there mortared together, 4 
inches on her side and 4 inches on my side. 
Q. You heard Mrs. McCauley and Mr. Rowe testify yesterday 
this screen wall had been put up after the staircase had been built in 
order to keep out the vista of the debris in the adjoining lot. Did you 
hear that testimony? A. AsI recall the testimony, it was that they 
put up the wall and the staircase about at the same time. 
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. That is your recollection of the testimony? A. That is right. 
. Who did you buy that adjoining property from? A. Mr. Ullman. 
. Do you know a Mr. Johnson who was an owner? A. Ido not. 

Q. You don't know Mr. Johnson? A. Ido not. I never saw Mr. 
Johnson and never talked with Mr. Johnson. I wouldn't recognize Mr. 
Johnson if he walked in the door. Mr. Ullman mentioned nothing to me 
of any agreement, if any existed, between him and Mr, Johnson or be- 
tween Mr. Johnson and Mrs. McCauley. 

Q. Yesterday, Mr. Keeter testified from this same map, this 


same diagram, that you testified from today and also you testified from 
that blackboard, and he referred to a hidden wall under the stair. This 
was solid masonry stairs, Mrs. McCauley's staircase going down -- 

MR. ELLIS:! I believe "hidden wall" were Mr. Herman's words and 
not Mr. Keeter's words. I object to that. 

MR. HERMAN: That was the testimony yesterday. 

MR. ELLIS:! That was not the testimony yesterday. 


THE COURT: The Court is not going to go back and look at the 
testimony. You may proceed with your examination. If that becomes 
an essential element, the Court can have the reporter check back later, 
but proceed at this time. 

BY MR. HERMAN: 

Q. You testified, Mr. Wheeler, that what you were going to do in 

connection with the screen wall that was in existence, this contro- 
verted wall, your objective was to tear this wall down and commence 
repair and erect on top of that wall the full length of your new building, 
is that correct? A. No, sir. 

Q. You did not incorporate the pre-existing structure in your new 
wall? <A. No, sir, that is not right. 

Q. What did youdo? A. The screen wall, as you refer to it, is 
part of the party wall, as I refer to it. The screen wall is part of the 
8-inch wall, what you call the screen wall and what I call the party wall, 
4 inches of that part of it is on my land and the other 4 inches, under the 


27 
tread of the steps of that 8-inch wall, was on Mrs. McCauley/s land 


mortared together. The question was what was I going to do, so what 
I did was take part of the screen wall down to the tread level, and build 
it up with nice face brick and I gave Mrs. McCauley a fine beautiful 
wall out of as expensive brick and colonial brick as I could buy. 

Q. In doing that, you went 4 inches on the staircase itself, 
reducing the previous width of the staircase, is that correct? <A. No, 
sir. I did not go on the entire staircase. I used only the 8-inch wall. 
Mrs. McCauley had used part of the eight-inch wall as an extension of 

the treads on her stairs. I have not touched the treads on her 
stairs. I have only used the party wall and that is the 8-inch wall. 

Q. But you reduced the areaway, did you not? A. Not the area- 
way. I reduced the total dimensions within the areaway but I only used 
the part of the wall that was underneath the stairs. 

Q. You reduced the dimension, the width of the areaway, did you 
not? A. But she had used 4 inches to get the 29 inches. 

Q. You keep referring to this as a party wall. What did you find 
as the underpinning of the staircase? A. Well, we did not go really 
too much into the underpinning because there was a foundation that 
extended 6 inches beyond the party wall on my side of the wall. I will 
show you what I mean on the blackboard here. Here is looking down on 
this wall and you find that this is 4 inches and then there was an addition- 
al 6 inches, making a total of 10 inches on the foundation. 

Q. How deep was that foundation? A. About a foot thick, a foot 
or so. I measured it and put it on here (indicating). 

MR. HERMAN: That is all, Mr. Wheeler. 

MR. ELLIS: No redirect. (Witness excused.) 


* * * * 
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July 6 and 7, 1959 
* * * 
LEA WILLSON 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HERMAN: 

Q. Will you state your name, please? A. Lea Willson. 

Q. And your address? A. 1612 Eye Street, Bethesda, Maryland, 
is my home. 

Q. What business are you in, Mr. Willson? A. Real estate. 

Q. How long have you been in the real estate business? A. Since 
1921. 

Q. Are you acquainted with real estate in the area known as 
Georgetown? A. Iam. 

Q. Have you had occasion to look or go over or examine Mrs. 
McCauley's property on Olive Street? A. I have. 

Q. Have you done that recently? A. I have. 

Q. When was your last examination? A. This morning. 

Q. Do you have any opinion, Mr. Willson, as to the value of Mrs. 
McCauley's property, the market value? A. I think she could easily 
get better than $50,000 for it. 

Q@. You have looked at the passageway? A. I have. 

Q. Have you examined it in terms of its present dimensions? 

A. I have. 

Q. Are youlaware, from your knowledge of Mrs. McCauley's 
property, that this passageway has been reduced in size? <A. Yes, by 
four inches. 

Q. You saw it in its pre-existing stage? A. That is correct. 

Q. And you'saw it subsequently? A. That is correct. 

Q. Is it your opinion that this reduction -- 

MR. ELLIS: Objection, Your Honor. Can't we get away from these 
leading questions ? 
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THE COURT: He is asking a specific question as to his opinion. 
Proceed. Objection overruled. 

MR. ELLIS: He is stating his opinion to him and asking for a yes 
or no answer, 

THE COURT: The Court did not so understand. The Court under- 
stood him to ask if he had an opinion about certain matters. | Certainly, 
that is the only way to ask an opinion question and if it is not asked in 
that form, that is the form to ask it in. 

BY MR. HERMAN: 

Q. Do you have an opinion as to whether the property |value has 
been impaired because of the reduction in the size of the passageway? 
A. It has been inconvenienced and any inconvenience is bound to reduce 
the value of a piece of property. 

Q. What is the nature of the inconvenience that you speak of? 
A. Getting in or out of that stairway. It is narrowed down so as to 
take anything out of it it becomes a hardship. 


* * * * * 
July 7, 1959 
* * * * 
ASHER L. WHEELER 
called as a witness by the defendant, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ELLIS: 
Q. State your full name, please. <A. My name is A. L. Wheeler 
Q. Where do you live? <A. Ilive at 3047 West Lane |Keys, North- 
west, Georgetown. 
Q. What is your occupation, Mr. Wheeler? <A. I am an attorney. 
Q. Do you own the property known as 2718 Olive Avenue? A. I 
own that property in trust for my boy, Tommy Wheeler. 
Q. When did you acquire that property, Mr. Wheeler ? A. I 
acquired that property for Tommy Wheeler in December of 1958. I paid 
$11,000 for the land and the improvements on the land which included a 


house and two party walls on each side, on the east and west side. 
* * * * * 
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Q. Mr. Wheeler, at the time you bought the property, what exist- 
ing structures were on the land between your property and Mrs. McCauley's 
property? Could you step to the board? A. Yes. There was a party 
wall extending from the back of Mrs. McCauley's land to the front of 
Mrs. McCauley's land, the entire 57 feet. There has been quite a bit of 
confusion, I think, in the description of this matter in controversy today. 
I think, in reality, it is not as complicated as might appear. There is a 
wall -- 

Q. Pardon me -- A. This is this (indicating) in the back. This 
is the property as it existed when I bought it. Here (indicating) is Olive 
Street which is to the north. Here (indicating) is the back of the property 
line of my property and of Mrs. McCauley's property. There is a wall 

extending from the front which is the south side, the complete 
length of the property from the north side to the complete length of the 
property on the south side, 57 feet. This wall (indicating) is four inches 


on my land and four inches on the McCauley's land. It is four inches in 


the rear, four inches in the middle, four inches in the front, four inches 
on my side. In the rear it is about that (indicating) high, the middle 
three stories high and in the front one story high. As this wall approaches 


the front of the property, the wall is four inches on my side. It goes up 
completely -- 

Q. Excuse me, Mr. Wheeler, to break your story for a minute: 
Will you indicate the three sections of the wall before you go into that? 
A. The back section, which we will say comes to about here (indicating), 
the middle section which comes to about here (indicating) and the 13 foot 
front section comes here (indicating). 

MR. HERMAN: Your Honor, I might observe that Mr. Wheeler is 
calling structures 'party walls which is a legal conclusion of his own and 
if he is testifying, he should testify to facts rather than legal conclusions. 

THE COURT: That is a matter for the Court to decide. The Court 
views the situation from the evidence and not from any characterization 


and the Court will allow the witness to characterize. He will be subject 
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to cross-examination and possibly subject to questioning by the 
Court in connection with this as time goes on. 
The Court would interrupt at this moment and ask the witness if 
the photographs which have been marked Defendant's Exhibits) 3-C and 
3-D represent the lot and the condition of the lot as it existed |at the time 


of the purchase of the lot, namely, the lot owned by the witness, 2718 


Olive Street, at the time of the purchase of the lot by the witness in 
December, 1958. You may look at these exhibits if you wish. 
Counsel can come to the bench. 

(At the bench:) 

THE COURT: These photographs taken by the witness, and we will 
first take Defendant's Exhibit 3-C and later will take up Defendant's 
Exhibit 3-D, what does Defendant's Exhibit 3-C represent with respect to 
the lot which the defendant says, in his testimony, that he purchased, 
namely, 2718 Olive Street, in December 1958? What does it represent 
with respect to that lot as to the direction toward or away from Olive 
Street as shown in the photograph? 

THE WITNESS: Your Honor, this (indicating) represents a north 
view of the lot. This (indicating) is standing at the back of the lot towards 
Olive Street. 

THE COURT: Facing toward Olive Street? 

THE WITNESS: Yes. 

THE COURT: Now, take Exhibit D. This is the reverse? 

THE WITNESS: Yes, sir. 

THE COURT: Is this (indicating) standing on Olive Street and 
looking back toward the rear? 

THE WITNESS: Yes, sir. 

THE COURT: In which photograph is the plaintiff's house and 
property shown? 

THE WITNESS: It is in both of them, Your Honor. This -- 

THE COURT: Speak of the number. 

THE WITNESS: This is 3-D. You will note that that large structure 
on the left part of the picture is the plaintiff's house. It is the wall that I 
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have been talking about and this (indicating) is the back part. This 
(indicating) is three stories high. This (indicating) is one story high. 
This is made out of secondhand face brick. This is made out of common 
brick. 

THE COURT: You say this -- 

THE WITNESS: Her house is made out of secondhand face brick 
and the wall back in the rear of the picture is made out of common 
brick. It is in lime. 

THE COURT: They are face together ? 

THE WITNESS: Faced together, yes, sir. 

THE COURT: And this wall is a portion of her house? 

THE WITNESS: Yes, sir. 

THE COURT: Where was that wall situated with respect to the 
property line between your lot and the plaintiff's lot? 

THE WITNESS: Four inches on my land and four inches on her 
land. 

THE COURT: That is to say the house in which the plaintiff lives 
had a side wall which is shown in the photograph which you state was 
located four inchés on her property and four inches on your property ? 

THE WITNESS: Yes, sir, and that is shown in the survey which I 
would like to show to you, sir. This is Plaintiff's Exhibit No. 6 in this 
case. Here (indicating) on this exhibit in the middle is the wall which 
you see in that photograph. Half of the four inches of it is on my land, 
four inches is on her land. The back that you see is the same four inches 
on my land and four inches on her land. 

MR. HERMAN: May I point out here -- 

THE WITNESS: May I finish testifying; four inches, it comes all 
the way to the front of the property, four inches on my property and 


four inches on her property so it is a continuous wall from the back of 


the property, from the back to Olive Street, four inches on my property, 
four inches on her property. You can see that on the second photograph 
here (indicating) the front part of it. This photograph you are looking 
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at, Your Honor, I believe is Exhibit 3-C and you note the front of 

the property in question, as you can See, is in line four inches on my 
property and four inches on her property. 

THE COURT: Of course, the Court cannot see it from the photo- 
graph. Which is the plaintiff's property? 

THE WITNESS: The right of the photograph. This (indicating) is 
the wall here. 

THE COURT: The Court, of course, can see the wall. 

THE WITNESS: But it is in line, Your Honor, and that is the point 
that I tried to make there. 

THE COURT: Very well. 

(Off the bench:) 

THE WITNESS: I have drawn this wall here (indicating) on the board 
as if you were looking on top of the house looking down on the wall. We 
have been looking at the side of the wall heretofore. I have drawn this 
wall so that you are looking down on it and the first part in the rear here 
(indicating) is the garden wall which goes about ten feet or one story and 
this, in the middle part, is the house wall and the front part in question 
with the party line going right down the middle of the wall. The only 


difference in the front wall and any of the rest of the wall -- this is an 


eight-inch wall -- the only difference in the front wall and any of the 
rest of the wall is that as the eight-inch wall comes up to the; top of the 
steps it was made into a four-inch wall, the four inches being on 
my property by the plaintiff using the latter four inches as part of the 
tread of her steps so she had, in effect, four inches of the party wall 
used as the tread of her steps. 
THE COURT: Above the tread of her steps, the wall that extended 
upward was four inches and was all on your property? 
THE WITNESS; All on my property. There was eight inches 
below the tread of the step, four inches on her property and four inches 
on my property and that was a mortared wall, mortared together with 


concrete which I saw. 
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THE COURT: When was that wall below the four-inch wall running 
from the plaintiff's house to the front of the street, when were those two 
walls built, respectively? 

THE WITNESS: They were built in '48 and '49, right at the same 
time when the houses were built, when Mrs. McCauley's house was built 
and she testified to that yesterday. She said that this (indicating) stair- 
way and the wall were both built at the same time. 

BY THE COURT: 

Q. It has been testified to here as the general wall. What was the 
characterization of it? A. Curtain wall. 

Q. What is the situation with respect to the erection of the curtain 

wall, chronologically, with the erection of the other wall below? 

A. Well, the curtain wall is Mrs. McCauley's nomenclature. It is really 
a four-inch wall. The four-inch wall is part of the eight-inch wall. 

Q. But there was no four-inch wall on her property adjacent to it? 
A. Yes, sir, there was. 

Q. Iam speaking about above the stairs. A. Above the stairs, 
this eight-inch wall, as it came up, was cut back to one brick so she 
could use part of the eight-inch wall as part of the tread of her steps in 
order that she might have more room, she used part of the party wall 
as the tread on her’ steps so she had eight inches to the tread of the step 
and four inches abdve each tread of the steps out of the party wall. Then 
I come along and say, "Look at it. Four inches of this wall is on my 
land.'"’ Four inches of it is on her land and in this way, from the bottom 
of the footing from Olive Street all the way back to the end of the property, 
I look at it and I look at the survey. I look at the existing wall. I go down 
and talk to the surveyor. The surveyor comes and sets the point from 
which I should build, saying it is a party wall here and he tells me to 
build it. That is the way Iam to build it. Not only, Your Honor, was the 


eight inches, the four-inch wall which was underneath the steps, four 


inches on my land and four inches on her land, but the footing 
extended six inches, the footing on my land which was four inches plus 
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six which is ten inches and is on my land. That is shown on this dia- 
gram (indicating), Defendant's Exhibit 2. Here (indicating) is the eight 
inches. This is all existing, Your Honor, before I start my construction. 
Here (indicating) is the eight-inch wall and, as I say, it goes/up to the 
tread of each one of these stairs, the eight-inch tread mortared joints. 
As it comes above the stairs, this eight inches is reduced to/four inches 
and Mrs. McCauley refers to this curtain wall and I refer tojit as a 
party wall, the eight inches all the way down to the footing and you can 
see it over here (indicating). Here is a cross-section (indicating). 

This is looking as if you were standing on Mrs. McCauley's property, 
part of this diagram of Exhibit 2, the right part of it as if you were 
standing on Mrs. McCauley's land looking at the steps and you see the 
party wall which is eight inches thick, four inches on my property and 
four inches underneath the stairs and then I look over here on this part 
of the diagram and you can see that there is an additional six inches, 
making ten inches underneath this eight-inch party wall so the footing 
extends from here (indicating) over to here (indicating) and the wall is 
in the middle of it and it is so you have, in effect, Mrs. McCauley's wall 
four inches thick plus a six-inch thick wall which is ten inches on my 
side of the land all the way down to the footing. 
MR. HERMAN: Your Honor, Mr. Wheeler is also an attorney but 
he is also a witness and he is arguing. 
THE COURT: He is a witness. He is not representing himself as 
an attorney. Drawing conclusions is not a part of your province as a 
witness. 
THE WITNESS: I don't propose to do that. 
THE COURT: Let's get the factual situation on cross;examination. 
It is hard to cross-examine anybody on an argument. 
THE WITNESS: I understand that, Your Honor, and I was trying to 


confine myself to the facts and the location of the wall. What I did, Your 


Honor, or what Mr. Keeter did, was to put an additional four inches on my 


own property which was on this side of the line. 
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MR. ELLIS: | Is that represented by the orange color on the map? 

THE WITNESS: By the orange. In order not to disturb Mrs. 
McCauley's property, we drew an extra four inches. 

THE COURT: That was in order that the wall would be in con- 
formity with the building code which requires the structure to be 12 
inches in thickness below the surface of the street? 

THE WITNESS: Yes. 

THE COURT: So that was a matter for your determination and 
has nothing to do with this case, is that correct? 

THE WITNESS: It has nothing to do with the case but I put it all 
on my property. 

THE COURT: You could not very well put it any place else, could 
you? 

THE WITNESS: No, sir. What we are in litigation about and what 
is in controversy here is, I built a part of the four-inch wall. What I 
did, in construction of the house, was that this wall was eight inches 
underneath the stairs. I tore down this part (indicating) of our part of 
the wall which was four inches on my part of the land to the level of 


the stairs and then built the eight inches, this stairwall (indicating), up 


from the tread of the stairs so you have an eight-inch wall, in effect, 
going all the way up, four inches on Mrs. McCauley's land and four 
inches on mine. 

BY MR, ELLIS: 

Q. In constructing your wall above the steps, did you disturb the 
green portion here (indicating), indicated by you as the wall under the 
steps? A. No. 

* * * * 
CHARLES L. NORRIS, JR.., 
called as a witness by the defendant, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ELLIS: 
Q. State your full name, Mr. Norris. A. Charles L. Norris, Jr. 
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Q. What is your occupation, Mr. Norris? A. Real estate broker. 
Q. Where is your office located? A. 104 East Indian Spring 
Drive, Silver Spring, Maryland. 
Q. Will you give us a brief statement of your experience in the 
real estate field? A. I have been employed in the real estate broker - 
age business approximately 12, 13 years of construction and remodeling 
work, and have been active in appraisal work and generally served as an 
associate member of the Real Estate Board Appraisal Committee. I 
think that covers it. 
Q. What firm are you now connected with? A. Woodward & Norris. 
Iam secretary of that firm. 
Q. Mr. Norris, have you had occasion to inspect the premises at 
2718 and 2714 Olive Avenue, Northwest? A. Ihave. 
Q. Have you had previous experience in appraising and selling 
houses in the Georgetown and Foggy Bottom area? A. Yes, sir. 
Q. Did you have occasion to inspect the wall which was constructed 


in the front portion of the house at 2718 Olive Avenue? A. I did. 
| 
Q. Have you heard the testimony inthis case? A. I don't know 
that I have heard it all. I have heard enough to have some sense of the 


matter in controversy. 

Q. Is this wall the wall that is in controversy in this case (indicat- 
ing)? A. Yes, sir. 

Q. The wall you inspected? A. Yes, sir. 

Q. Did you inspect the wall in relation to Mrs. McCauley's property 
at 2714 Olive Avenue? A. I did. 

Q. Mr. Norris, if this wall were torn down and moved over four 
inches on to Mr. Wheeler's property at 2718 Olive Avenue, would Mrs. 
McCauley's property increase in value? A. Idon't think it would have 
any material effect on the value of Mrs. McCauley's property. 

Q. Did the building of this wall four inches over on to Mrs. 
McCauley's property decrease the value of Mrs. McCauley's property ? 
A. I think not. 

MR. ELLIS: That is all I have to ask, Your Honor. 
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CROSS-EXAMINATION 
BY MR. HERMAN: 

Q. Just a few questions, Mr. Norris. Have you ever been a 
broker for Mr. Wheeler in any of his properties? A. No, sir. 

Q. Has your firm ever been a sales agency or a broker for Mr. 
Wheeler in any of his property construction? A. No, sir. I have sold 
one property to Mr. Wheeler. I have not represented him in any other 
matter. 

Q. You say in any other matter. When you say that the market 
value did not substantially change by virtue of the reduction of this 
passageway, do you mean to say, by that, that a purchaser of this 
property would not be interested in the fact that it was a narrow pas- 
sageway? A. Let me Say this, sir: It is nota primary entranceway, 
as such. It is an auxilliary, sort of a service entrance. The main 
entrance, as you know and as shown, I imagine, on these pictures, is 
on the street, is on Olive Street. This is basically a secondary ingress 
and egress. I believe, from the attitude of the average purchaser, pros- 
pective purchaser, that I do not think its use is materially curtailed. 


Q. Its use as an auxilliary entrance for the purpose of reaching 
the kitchen? A. That is right. 

Q@. And the carrying out of things up and down this passageway? 
A. That is right. 


Q. The passageway was certainly more convenient before it was 


reduced than afterwards, isn't that so, in your opinion? It is four 
inches narrower than it had been before? A. To that extent, it has 
been reduced in width, yes, sir. 

@. And convenience of use? A. I don't think an average pur- 
chaser or prospective purchaser would make that distinction, sir. 

Q. If she went up and down that passageway with a trash can, 
she would make no distinction? <A. I think not. 

MR. HERMAN: That is all, Mr. Norris. 
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REDIRECT EXAMINATION 
BY MR. ELLIS: 
Q. Did you go into Mrs. McCauley's house and inspect the other 
entrances? <A. Yes, sir. 


Q. You inspected the inside of the house? A. A goodjpart of it, 


not the entire property. 

Q. You saw the portion in relation to the wall? A. That is right. 

Q. In this dealing in which you sold property to Mr. Wheeler, were 
you acting as an agent for Mr. Wheeler or as an agent for the seller? 

A. For the seller. 
* * 

EMIL A. AUDETTE 
called as a witness by the defendant, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. ELLIS: 

Q. Will you state your full name, please, sir? A. Emil A. 
Audette. 

Q. And what is your address, Mr. Audette? A. My office 
address is 1334 Wisconsin Avenue. 

Q. What is your occupation? A. Iam a real estate broker and 
have been a real estate broker in the District for the last four years. 
I have been in the real estate business for 15 years. 

Q. What firm are you connected with? A. I have my own firm. 
I trade in the name of E. A. Audette. 

Q. Have you and your firm had experience in sales and appraisal 
of houses? A. Quite often, especially in the Georgetown area. 

Q. Anticipating a question by counsel for the plaintiff, have you 
ever engaged in any dealings with Mr. Wheeler? A. I sold|this particu- 
lar lot to Mr. Wheeler. 

Q. Is that the only instance? A. I have sold him another piece 


of property that, in each case, I was representing other people. 
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Q. Mr. Audette, what was the nature of the property which you 
sold Mr. Wheeler at the time you sold it? A. Well, the property had 
been pretty much run down and been ina condemned condition for over 
two years, that I know of, if not before. It was very badly boarded up. 
I haven't seen those pictures that were presented in evidence. 

Q. Iwas going to show those to you. I hand you Exhibits 3-A, 
-B, -C, and -D. Would you look those over, please? A. Yes, sir. 

Q. Do they accurately represent the condition of the land before ? 
A. Pretty much so. In fact, I think it looked worse than this. 

Q. Will you clarify that? A. I think the pictures make it look 
good. 

Q. Are you familiar with the McCauley house? A. Very much 
so. I saw it built. 

Q. You did what? A. I saw the house built, sir. 

Q. You saw the house built? A. Yes. 

Q. Has it been your experience or what, in your opinion, Mr. 
Audette, from your experience -- first, I will ask you this question: 
Have you inspected Mr. Wheeler's new house on the property? A. I 
have the house for sale now. 


Q. Will you describe that house for us? A. It is a very beauti- 


ful house and will be a deluxe house when completed but it is not quite 
completed yet. 

Q. How much do you anticipate that house to sell for? <A. We 
are asking approximately $52,500 for the house. 

Q. Iwill ask you, in your opinion, is Mr. Wheeler's house an 
improvement over the pre-existing status of the land? A. Without a 
doubt. 

Q. Mr. Audette, from your experience, will you give your opinion 
as to the effect on on surrounding real estate when a substantial new 
house is placed in place of a ramshackle, rundown land in a given 

neighborhood? A. It will definitely have a tendency to enhance 
the value of the adjoining property providing the house is not too much 
out of keeping with the rest of the houses in that neighborhood. 
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Q. Is Mr. Wheeler's house in keeping with the rest ofthe 
neighborhood? A. Very much. 
Q. I will ask you, in your opinion, does Mr. Wheeler's house 
enhance the value of the surrounding houses in that block? A. Definte- 
ly. | 
Q. How does Mr. Wheeler's new house affect the value of Mrs. 
McCauley's house? A. It is bound to enhance hers as welljas the 
others because it is more similar to her house than the others except 
for the iron grille. 
Q. Have you inspected the wall that Mrs. McCauley alleges 


encroaches on her property? <A. Yes, I have. 
Q. If that wall were not there, would Mrs. McCauley's house be 
worth more in the fair market value? A. I don't quite get the question. 


If there were no wall -- 
Q. Assume that that wall had not been built, would Mrs. McCauley's 
house be worth more money? A. I think that the building of Mr. 

Wheeler's house far exceeds the damage that has been done)by this wall. 
Q. Has the building of that wall decreased the value of Mrs. 

McCauley's house? A. Not at all; none that I could perceive. 

Q. Do you believe, from your experience, that you could sell Mrs. 

McCauley's house for as much now as you could have before the wall 

was erected? A. Without a doubt. 

CROSS-EXAMINATION 
BY MR. HERMAN: 
Q. Mr. Audette, do you now have Mr. Wheeler's house up for sale? 

A. That is right, sir. 
Q. Do you have your posters on his house? A. Yes, Ido. 

Q. What do they say? A. They say, "E. A. Audette,' Realtor, 

1334 Wisconsin Avenue." 
Q. That is the house at 2718 Olive Avenue? A. That is right. 
Q. How long have you had these signs up for sale? A. It has 

been up there since the house was started. 
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Q. You have been trying to sell this house since it was started? 

A. No; if you sell him a property and it is resold, he lets the 
person who brought the property to him resell it. 

Q. Do you have exclusive right to sell this house? A. Yes, I do. 

Q. If you sell it, will you earn a commission? A. Yes, I will; 
five per cent of the selling price. 

Q. Have you been showing people this house? A. I have shown 
that house on several occasions. 

Q. Have you advised them of the status of the wall? A. Ihave. 

Q. What has been the response as to the salability? A. There has 
been no problem at all because I advise them that this will be cleared up 
before the house is sold. 

Q. Has Mrs. McCauley ever asked your opinion as to the salability 
of the house? A. She never has. 

Q. Has she asked you to attempt to ascertain a market value on 
her house? A. She never has. 


Q. You have never had any dealings with Mrs. McCauley of a very 
close nature that you have with Mr. Wheeler? A. I have had closer 
relations with Mrs. McCauley than I have with Mr. Wheeler. I have 
known Mrs. McCauley for at least 15 or 20 years. 


Q. Have you ever tried to sell a house for her? A. I have never 
tried to sell a house for her -- I correct that -- I attempted to sell one 
house for her in that particular row and it was sold by someone else that 
was in the house or that was in the office I was in then. 

Q. You are currently trying to sell Mr. Wheeler's house? 


A. That is right. 
* 


o 
dispute is brought eventually to the Court for disposition. 
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OPINION OF THE COURT 
THE COURT: (McLaughlin, J.): The Court appreciates very 
much the assistance that has been given to the Court by counsel on both 
sides in the preparation of the briefs and in the presentation of testimony. 


This, in the Court's opinion, is an unfortunate type of action. It 


is one in which adjacent property owners have a dispute and in which that 


Here we have a situation in which the plaintiff brings an| action seek- 
ing an injunction and damages, alleging that the defendant, an adjacent 
property owner, has trespassed upon her property to her damage and, 
on that basis, she seeks relief from the Court. The burden of proof, of 
course, is upon the plaintiff to establish such a trespass. In other words, 
the burden of proof is upon the plaintiff to establish that the defendant has 
entered upon and constructed the structure in question upon the plaintiff's 
property. 

The defendant's contention, in his answer to the allegations in the 
complaint of the plaintiff, is that it is true, that defendant did enter upon 
certain of the property of the adjacent property owner, the plaintiff, and 
did construct a structure upon part of plaintiff's property but defendant's 
answer is that he had a right to do that for the reason that there existed a 
party wall agreement which entitled the defendant to construct a structure 

over the party line on to the plaintiff's property and if he did so, in 
view of the existence of the party wall agreement, he was not guilty of 
the charges of trespass and damage alleged against him by the plaintiff 
so we have a situation in which the plaintiff alleges that the defendant 
entered upon the plaintiff's property. The burden of proof i$ upon the 
plaintiff to establish that. 

The defendant concedes that he entered upon the plaintiff's property 
and cites as his reasons those which the Court has mentioned so that, so 
far as the burden of proof upon the plaintiff to establish the entry of the 
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defendant upon the plaintiff's property, that is met and conceded by the 
defendant's position as stated. The defendant, as already observed, in 
admitting that he entered upon and across the line on to the plaintiff's 


property states as above outlined that such entry was legal in that it 


was the result of a party wall agreement. Of course, when that claim 

is asserted or when that statement is made, the burden of proof is upon 
the defendant to establish the existence of that party wall agreement and 
that brings us to the heart and the nub of this controversy. 

A good deal of testimony has been given by witnesses and the Court 
has permitted it to go into the record which, in actuality, perhaps had 
little bearing on the issues in this case. The issue in this case is: 

Was there a party wall agreement on the part of the plaintiff and 
the defendant on the line of property between the plaintiff and the defend- 
ant from a point beginning at the front of the plaintiff's property and 
extending toward the rear to a point 13.39 feet? If the party line exist- 
ence is established on that line then the defendant is in the right in con- 
structing that building four inches over the line on to the plaintiff's 
property. If the burden of proof has not been met and it has not been 
established by the burden of proof that a party wall agreement existed 
then it is obvious that the defendant was not in the right in building four 
inches over the plaintiff's line for those 13.39 feet so that seems to the 
Court to simplify the issue. 

In determining whether a party line existed, of course we look to 
the facts and circumstances bearing upon them. There is no written 
contract shown here. There is no written contract even alleged or 
claimed but it is'claimed by the defendant that it can be established and 
has been established by virtue of the fact that the conduct of the parties 
is such as to establish it. In other words, that it is established, in a 
sense, by inference or by the conduct of the parties and their discus- 
sions and their whole relationship toward one another and that brings 
us to the question as to whether or not it has been established that there 
was this party wall in this length of 13.39 feet going down into that 

areaway. 
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The Court has not been satisfied that it has been established that 

| 
a party wall agreement has been in existence. The basis for|the con- 
tention that a party wall existed is that the so-called "curtain wall," which 
has been called, part of it, the party wall, and these are all characteriza- 
tions, was built and existed and that that constituted, with the similar 
width of wall on the plaintiff's property, a party wall. The Court is not 
satisfied that the facts and circumstances under which that so-called, 
we will just call it a wall for the purpose of protecting the view, was 
built under such circumstances as to justify the Court in reaching the 
conclusion that it was a part of a party wall. The testimony does not 
satisfy the requirements, in the Court's judgment, of the existence of 
a party wall and, therefore, the Court feels and finds, as a matter of 
fact, that there was no party wall agreement on this 13.39 feet of length 
from the front of the property back that distance down the areaway. 

That brings us to the question of what rights accrue to! the plaintiff 
as a result of this situation. The plaintiff seeks an injunction. She seeks 
a drastic remedy. She seeks to have this property completely revised. 
She seeks to have this wall taken down, torn down and the property re- 
stored to the exact position in which it was before the construction of 

the defendant's house occurred. The plaintiff contends that if the 
Court refuses to grant the injunction, refuses to require the demolition 
of this four-inch structure, it will be tantamount, on the part of the 
Court, to requiring the plaintiff to sell four inches of her property, under 
compulsion, and that that is inequitable. 

In determining what relief should be granted, the Court must take 
into account all of the facts and circumstances of this case.| The Court 
has concluded and has stated that it does not find that this party wall 
existed but that is not to say that there was not a dispute or a question 
in the mind of the defendant as to whether that party wall existed. The 
Court is not prepared to say, from the testimony in this case, that the 


defendant completely acted arbitrarily, capriciously and maliciously in 


constructing this wall. The Court will say that the Court is of the opinion 
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that the defendant acted mistakenly, mistakenly on the belief that a party 
wall existed which the Court finds did not exist but that is far short of the 
requirement for the granting of an injunction. Indeed, it is far short for 
the requirement of the imposition of punitive damages. 


The Court finds that the defendant was acting under an impression 


that he had certain rights. He approached the plaintiff to discuss this 


matter and the defendant states, on the witness stand, that she said, 
you may use the party wall." It is stated by the plaintiff that later the 
defendant stated he did not wish to use the party wall but that all 
points up the fact there was the question in his mind as to whether a 
party wall could be used. The plaintiff states, "Yes, I meant he could 
use a certain portion of the wall that runs all the way back in three sec- 
tions and that part of the three-section wall he could use but the front 
part I did not mean to infer or state that he could use" on the theory 
that it was part of a party wall. The defendant, on the other hand, states 
that it was his belief that when the plaintiff told him he could use the 
party wall that she meant the party wall all the way to the front of the 
building so that the Court will hold that the defendant did not enter upon 
the construction of this building maliciously or with the design to over- 
reach the plaintiff. It is said that the wall was built in the plaintiff's 
absence. There has been a good deal of discussion about that and testi- 
mony back and forth but all the circumstances entering into that are not 
sufficient to justify the Court in changing its view of the evidence and the 
result of the evidence which has just been stated by the Court. Therefore, 
the Court feels that the plaintiff is entitled to recover from the defendant. 
The plaintiff owns this property upon which this four inches of wall 
has been built which the Court has held and found is not built on a party 
wall. The plaintiff has suffered such consequences as follow the building 
of a wall four inches wide on her property and she is entitled to 
recover for such consequences. 
The plaintiff seeks to recover a considerable sum of money and 
asks damages in'an amount that is set forth in the complaint. The defend- 
ant states that the plaintiff should not recover anything because she has 


not shown exactly what the difference in the market value of the property 
is as a result of the construction of this wall. In fact, the defendant con- 
tends, through his counsel, that the plaintiff is in better position now, 
since the defendant built the building, financially than she was before 
because it has enhanced the value of the plaintiff's property. Those 
elements are not, in the Court's opinion, mm terial to this issue. The 
measure of damages is not the dollars and cents in difference in value 
of the property solely. That may be an element to be taken into account. 
If there is insufficient evidence of that, the Court can look to other 
sources to determine what the facts are. 
The Court will state it has found little evidence of any dollars and 
cents damage based upon a decrease in value of the property of the 
plaintiff as a result of the construction of this wall. The mere fact that 
the property of the plaintiff may have increased in value due to the 
erection of the defendant's building cannot be relied upon by the defendant 
to excuse a mistake, if he has made one and the Court finds he has, 
so that the question comes down to what is the measure of damage, what 
is the criteria to determine that and the Court feels the criteria is this: 
A person owning property is entitled to the peaceful and peaceable use 
of that property in the condition in which that party is entitled to have 
that property. If that use has been interfered with by the construction 
of an edifice on the property of the property owner and that enjoyment 
has been interfered with, then the parties suffering that loss of enjoy- 
ment is entitled to compensation, 
It is very difficult to determine what that compensation might be, 
and, in this instance, they have gotten down to the point of whether a 
person scrapes his knuckles in walking up and down this areaway with 
a trash can which is not anything to be looked at lightly. The Court is 
not persuaded that the areaway is not useable or is rendered completely 
inoperable by the narrowing of this four inches but it does state, as a 
matter of fact, and determines that it is_an interference. with the enjoy- 


ment of the property of the plaintiff by an act of the defendant and so it 
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becomes the Court's duty to fix, as best it can, some. basis of damage 
Ses ees ee 7 


in dollars and cents to which he feels the plaintiff is entitled and which 
would, under all the circumstances, reasonably compensate the plaintiff 
for whatever diminution and use or enjoyment of property she may have 

suffered and that is difficult, as this whole case, indeed, is difficult 
and the Court regrets that it is before the Court and feels that it is a 
matter which should have been settled in an orderly, neighborly way, but 
that is not the Court's province to pass upon those social matters. 

The Court has a responsibility to pass upon this, as a matter of law, 
so it is the ruling of the Court that the plaintiff is entitled to recover from 
the defendant the sum of $1,250 for the loss of enjoyment and the damage 
suffered as a result of the construction by the defendant of the four inches 
upon the step, the edge of the steps in the areaway running back 13.39 feet 
from the front of the street on the property in question. 

Counsel for the plaintiff will prepare Findings of Fact and Conclu- 
sions of Law in accordance with the Court's statement just made. Submit 
a copy thereof to counsel for the defendant. Counsel for the defendant may 
thereupon, if he sees fit to do so, submit alternative Findings of Fact and 
Conclusions of Law or file objections to the Findings of Fact and Conclu- 
sions of Law prepared by plaintiff's counsel and serve them upon counsel 
for the plaintiff. 

The Court would ask that this be done as readily as possible and 
would suggest, in view of the summer assignment, that the Findings of 
Fact and Conclusions of Law be served by plaintiff's counsel upon defend- 
ant's counsel within five days. Can that be done? 

MR. HERMAN; I prefer perhaps seven days, Your Honor. 

THE COURT: One week and counsel for defendant will have a 
similar period of time thereafter. 

MR. ELLIS: That is satisfactory, Your Honor. 

THE COURT: Take the action or the alternative action which the 
Court has suggested. 

MR. ELLIS: Thank you, sir. 


THE COURT: The Court will now stand adjourned. 
(Thereupon, the trial was concluded.) 


[ Filed July 24, 1959] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW | 
This cause came on for trial on the 6th and 7th days of July, 1959, 
and, upon consideration thereof, it is, by the Court, decided and found as 
follows: | 
FINDINGS OF FACT 
1. Onor about March 21, 1959, the defendant, owner of ithe land and 
premises described as Square 1214, Lot 807, District of Columbia, being 
the address 2718 Olive Street, N.W., Washington, D.C., completed the 
erection of a wall on his said premises which wall extended 4)inches over 
and onto the land the premises of the plaintiff at the adjoining| Square 1214, 
Lot 808, District of Columbia, being the address 2718 Olive Street, N.W., 
Washington, D.C. | 
2. The aforesaid wall commences at the front lot line of plaintiff's 
and defendant's properties and extends 13.39 feet from Olive Street to the 
rear. 
3. In erecting such wall on plaintiff's land, defendant acted without 
statutory authority and without the consent of, or party wall or other 


agreement, express or implied, with, plaintiff. 


4, Upon becoming aware of defendant's encroachment, plaintiff 
gave defendant notice by registered mail of her desire that defendant 
immediately remove the encroaching wall. 

5. Defendant completed such wall despite such notice. | 

6. At no time did defendant either innocently or maliciously publish 
matter which would tend to bring into question or disparage the plaintiff's 
title to all or any portion of her land. 

CONCLUSIONS OF LAW 

1. Defendant has trespassed, and is continuing to trespass, upon 
plaintiff's land and premises. 

2. The aforesaid trespass is, and was, without malice. 

3. Defendant has wrongfully impaired and curtailed plaintiff's 
lawful use and possession of her property. 
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4, Defendant did not slander plaintiff's title to property 
/s/ Charles F. McLaughlin 
Dated: July 24, 1959 United States District Judge 
Submitted by: 


/s/ Samuel Herman, 

1317 F Street, N.W., 

Washington, D.C. 
Attorney for Plaintiff. 


[ Filed July 24, 1959] 
JUDGMENT 
This cause coming on for trial on the 6th and 7th days of July, 1959, 
and upon consideration of all the evidence and testimony adduced in this 
cause, the Court concludes as a matter of law that plaintiff is entitled to 
judgment, and assesses the plaintiff's damages at the sum of $1,250.00. 
Therefore it is ordered by the Court that the plaintiff do have and 
recover from the defendant, A. L. Wheeler, her said damages of $1,250.00, 
as by the Court assessed, and have execution therefor. 
Dated: July 24, 1959 
/s/ Charles F. McLaughlin 
Submitted by: United States District Judge 


/s/ Samuel Herman, 

1317 F Street, N.W., 

Washington, D.C. 
Attorney for Plaintiff. 


[ Filed August 24, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that A. L. Wheeler, defendant above named, 


appeals to the Court of Appeals for the District of Columbia Circuit from 
so much of the judgment entered in this action on July 24, 1959 as awards 
plaintiff $1,250 damages. 


/s/ Emory N. Ellis, Jr. 
Attorney for Appellant 
August 24, 1959 © 1200 Sheraton Building 
Washington 5, D. C. 
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A. Appellant constructed the disputed 
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consent and in the face of timely 
written notice to desist. ‘ 


The "Regulation of President Washington" 
is not applicable to the Georgetown section 
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COUNTERSTATEMENT OF THE CASE 


The following counterstatement of the case is submitted to the 
extent deemed necessary to correct inaccuracies or omissions, as the 


case may be, in the statement of the appellant: 
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Appellee instituted the proceeding by alleging, inter alia, that 
the appellant, without the consent of appellee and against her will, 
commenced illegally to erect a solid brick wall extending over the line 
between the two premises, and on to, and upon, appellee's property, 
depriving appellee of full and free access to the lower floor of her 
residence (J.A. 3); that, on becoming aware of appellant's encroach- 
ment she notified him by registered letter that he was building a wall 
encroaching on her property and requested him to remove such wall 
from her property; that appellant did not respond to such notice, com- 
pleted the wall and refused to keep offof appellee's property and permit 
her to have full possession and use of her property (J.A.4). The trial 
court found that the wall complained of was erected without appellee's 
consent and agreement and in the face of timely notice given by appellee 
to remove the encroaching wall (J.A. 49). Appellant does not dispute 
the lack of agreement or consent and the timely notice (Appellant's 
Brief, Statement of Points). 


By the alleged encroachment, appellant, indisputably, built a wall 


four inches on appellee's property for a length of 13.39 feet. Thereby, 
a pre-existing passageway on appellee's property leading downward by 
a series of steps from the street level to appellee's basement kitchen 
door was reduced in width by four inches (J.A. 38). The narrowing of 
the stairway to 24 1/2 inches made a hardship of the taking of anything, 
such as trash cans, out of the kitchen to the street (J.A. 29, 47). 


Prior to the time appellant commenced building the disputed wall, 
there was no building on appellant's property on the 13.39 feet length 
involved (referred to in Appellant's Brief as "Section C"'); but there 
existed on the line between the adjoining properties, erected at the 
time of the building of appellee's house (J.A.6), a temporary brick 
curtain or screen (J.A.8) rising from the basement to the street level 
at the side of the steps (J.A. 8) to improve the view and to protect the 
passageway from "old garbage and trash" on the adjoining (appellant's) 
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property (J.A. 7,45). The trial court found that neither this curtain, 


nor the foundation therefor, was a party wall (J.A. 45), and,/ accordingly, 
that appellant in removing the curtain and building a new wall for his 


house was not increasing the height of a pre-existing party |wall. 


SUMMARY OF ARGUMENT 


By established definition, the pre-existing, temporary stairway 
curtain on the property line did not constitute a party wall.) It follows 
that by removing the curtain and constructing a new wall as part of a 
new house, appellant did not "increase the height of an existing party 
wall." 


Under established law in the District of Columbia, there are but 
two lawful ways in which a party wall can be established: (1) by con- 
tract between the owners of adjoining properties; and (2) by force of 
statute. It is undisputed on this appeal that appellant constructed the 
new wall one-half on appellee's land encroaching on the latter's prop- 
erty without prior consent or agreement and in the face of a timely 
written notice to desist. No statutory authority existed therefor. The 
so-called "Regulation of President Washington" is (1) not applicable 
to real property in Georgetown; (2) founded in contract pursuant toa 
condition in the original grant from the State of Maryland of the terri- 
tory of the original Federal City. It is not a "regulation" made appli- 
cable, in 1895, to the former "City of Georgetown" by D. C. Code 
§1-107 (R. S. D. C. §94, 28 Stat. 650), as appellant contends. The 
"regulations" there referred to are the usual and common police 
regulations prescribed by the District of Columbia Commissioners 
pursuant to the Act of Jan. 26, 1887, 24 Stat. 368. It follows that appel- 
lant unlawfully encroached on appellee's land in building a wall four 
inches over her property line. 
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Appellee satisfied the burden of proof that the full, free use and 
enjoyment of her property had been impaired. For this injury she is 
entitled to recover damages despite that the market value of her prop- 
erty may not have been diminished. The trial court properly measured 
the extent of the injury in allowing damages. The type of injury here 
involved did not require an arithmetical basis for the estimate of 


damages. 


ARGUMENT 


I 


THE PRE-EXISTING PASSAGEWAY CURTAIN 
DID NOT CONSTITUTE A PARTY WALL 


A party wall is a wall built partly on the land of another for the 


common benefit of both in supporting timbers used in the construction 


of contiguous buildings. Brown v. Werner (1873) 40 Md. 15. It can be 
only for mutual support. Bouvier's Law Dict. (3rd Rev.), Vol. 2, p. 2505. 
Not every wall constructed by an adjoining owner is a party wall. It 


must be such a wall as satisfies the reason and purpose of a party wall. 
Robinson v. Hillman (1911), 36 App. D.C. 576, 581. It must form a part 
of the main wall of the house, Smoot v. Heyl (1910) 34 App. D.C. 480, 
483; support beams inserted; and complete the division between adjoin- 
ing houses, Corcoran v. Nailor (D.C.) (1888) 6 Mackey 580, 583-584. 

It must serve a common convenience and a mutual benefit for use as 

a party wall. It must be bilateral, not unilateral, Mann v. Boyts (1918), 
47 App. D.C. 356, 362. 


The pre-existing curtain wall is described in the Counterstatement 
of the Case. Under the above definitions, the trial court properly found 
that the curtain wall was not a party wall. Accordingly, appellant did 
not "increase the height" of an existing party wall. Assuming, arguendo 
only, the pre-existing curtain to have been a party wall, appellant had no 
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right to remove it and construct a new wall rising above the grade level, 
as the wall of a new house, without obtaining the consent of appellee. No 
statute, regulation or court decision of the District of Columbia so pro- 


vides. 


Nor was the passageway curtain a party wall as defined in the 
District of Columbia Building Code cited by appellant. It was a temporary 
screen to protect appellee's vista from the "garbage and trash" on the 
adjoining premises (J.A.7, 45) and not for the "common use" of the 
adjoining owners. In any event, as this Court said in the leading party 
wall case in this jurisdiction, Fowler v. Koehler (1915) 43 |App. D.C. 349 
at p. 355: 


"|, no attempt has been made, either by 
Congress or the commissioners of the District 
of Columbia, to enact a law or ordinance legal- 
izing the erection of party walls. . . The 
building regulations of the District of Columbia 
in respect of party walls rise neither to the 
dignity of statutes or ordinances. They are 
mere rules for the enforcement of existing 
right. . ." 


I 
FOR APPELLANT LAWFULLY TO CONSTRUCT A PARTY WALL, IT 

WAS REQUISITE THAT HE HAVE EITHER EXPRESS CONTRACTUAL OR 
STATUTORY AUTHORITY. IN THE INSTANT CASE, HE HAD NEITHER. 


This Court's decision in Fowler v. Koehler, supra, is still control- 
ling in the District of Columbia. See Sec. 106, Building Code of the 
District of Columbia, 1951, as amended. The Court said (at p. 356): 


"There are but two lawful ways in which a party 
wall can be established - (1) by contract between 
the owners of the adjoining properties, and (2) by 
force of statute. . ." 


A. Appellant Constructed The Disputed Wall On Appellee's 
Land Without Her Consent And In The Face Of Timely 


Written Notice To Desist. 


Finding of Fact No. 3 (J.A. 49) is not disputed by appellant insofar 
as absence of consent or agreement is concerned. Similarly, appellant 


does not dispute Finding No. 4 (J.A. 49) relating to timely written notice 


to desist (see Fowler v. Koehler, supra), or Finding No. 5 (J.A. 49) as 


to completion of the disputed wall despite notice. 


B. The "Regulation Of President Washington" Is Not 
Applicable To The Georgetown Section Of The 


District Of Columbia. 

Appellant claims statutory authority to build the disputed party 
wall without the consent of appellee. He states that the so-called 
"Regulation of President Washington," Maryland Burch's Digest, 326, 
was applicable to the Georgetown section of the District of Columbia 
at the time of his encroachment and made it lawful. To reach this end, 
appellant must overcome Fowler v. Koehler, supra, which held the 
"Regulation of President Washington" (text quoted in appellant's brief), 
promulgated on October 17, 1791, to be applicable only to property 
within the territory of the original Federal City which, concededly, 
does not include the present Georgetown property. In Fowler, this 
Court said (pp. 335, 336): 

"|. the order of the President (the so-called 
"Regulation of President Washington") was neces- 
sary, in conjunction with the terms of the grant 


(from the!State of Maryland), to establish this per- 
petual easement or servitude upon all of the lands 
embraced within the original city. Being contract- 
ual, no legislation was necessary either for the 
enforcement or enlargement of the right. Neither 
Congress nor the commissioners of the District 
have ever attempted to extend the original party 
wall regulation promulgated by President Washing- 
ton. Duties have been imposed from time to time 


7 


upon the surveyor and inspector of buildings in 
regard to supervising the construction of party 
walls; but these can only be interpreted as apply- 


ing to legal party walls, or such as existed within 
the original city or by convention of the parties 
. . .'* (Underscoring supplied.) 

Fowler v. Koehler was decided by this Court in 1915.) Appellant, 
in seeking for statutory authority legalizing his encroachment, in effect 
asks this Court to overrule and set aside Fowler, by now holding that in 
1895, the Congress extended the so-called "Regulation of President 
Washington" outside of the original Federal City to Georgetown. This 
effort must patently fail. 


The statute invoked by appellant is the Act of February 11, 1895, 
28 Stat. 650, D. C. Code Tit. 1, §107, which contains, inter |alia, the 
following: 

",.  , all general laws, ordinances, and regula+ 
tions of the City of Washington are extended and 
made applicable to that part of the District of 
Columbia formerly known as the City of Georgetown." 

The "general . . . regulations" thus referred to are the usual 
police regulations promulgated by the District of Columbia)Commissioners. 
They are of the class of "laws" and "ordinances" under the rule of nos- 
citur a sociis. See United States v. American Trucking Association (1940) 
310 U.S. 534; Kenney v. Building Commissioner (1943) 315 Mass. 291, 52 
N.E. (2) 683. See, also, Coughlin v. District of Columbia (1905) 25 App. 
D.C. 251; Johnson v. District of Columbia (1908) 30 App. D.C. 520. The 
statute is to be construed in the context of the immediately! preceding 
enabling legislation for the District of Columbia reviewed in District of 
Columbia v. John R. Thompson Co., Inc. (1953) 346 U.S. 100 as follows 
(p. 111): 


"The Commissioners (of the District of Columbia) 
by the Joint Resolution of February 26, 1892, 27 
Stat. 394, were vested with local legislative powers 
as respects ‘reasonable and usual police regulations.'"' 
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To which was cited the following footnote: 


"Section 2 of that Act authorized the Commis- 
sioners 'to make and enforce all such reason- 
able and usual police regulations . . . as they 
may deem necessary for the protection of lives, 
limbs, health, comfort and quiet of all persons, 
and the protection of all property within the 
District of Columbia.' 


"The earlier Act of January 26, 1887, 24 Stat. 
368 had given the Commissioners authority 
to make and enforce ‘usual and reasonable 
police regulations over specified matters." 

Moreover, Fowler v. Koehler, supra, in analyzing the so-called 
"Regulation of President Washington," clearly concluded that it was 
not statutory but contractual, "a condition annexed to the title of every 
house lot" (p. 356, quoting Chief Justice Cranch in Miller v. Elliott, 

5 Cranch, c.c. 543, Fed. Cas. No. 9,568). The "regulation" was pro- 
mulgated by President Washington pursuant to one of the conditions in 
the original deed of territory by the State of Maryland. As this Court 


said in Fowler (p. 356): 


"  .  , the right conferred by the regulation 
of President Washington is one purely in con- 
tract, imposed by the condition in the original 
grant. . ." (Underscoring supplied.) 


Appellant's encroachment was not made lawful by force of statute. 


Hl 


APPELLEE HAS BORNE THE BURDEN OF PROOF WITH RESPECT TO DAMAGE 
FOR LOSS OF USE AND ENJOYMENT OF HER PROPERTY 


Appellant contends that, in any event, appellee is entitled to only 
nominal damages since she has not borne the burden of proving that her 
property had diminished in market value as a result of the tortious 
encroachment. The igravamen of the Complaint, however, is that appel- 
lant, by his encroachment, had unlawfully deprived appellee of "full and 
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free access to the lower floor of her residence," thus interfering with 


“the free use of her real property" (J.A. 3, 4). The trial court, in its 


opinion, said (J.A. 47): 


"|, The measure of damages is not the dollar 
and cents difference in the value of the property 
solely . . . a person owning property is entitled 
to the peaceful and peaceable use of that property 
in the condition in which that party is entitled to | 
have property. If that use has been interfered with 
by the construction of an edifice on the property of 
the property owner and that enjoyment has been 
interfered with, then the parties (sic) suffering that 
loss of enjoyment is entitled to compensation 


The evidence showed and the trial court found that the narrowing 


of the important service passageway by four inches was a significant 


interference with the enjoyment of her property by the appellee (J.A. 29, 
47). The tortious destruction or dimunition of the use or enjoyment of 


real property is a compensable injury albeit no loss results to the market 
value of the property. Baltimore & Potomac R. R. Co. v. Fifth Baptist 


Church (1883) 108 U.S, 317; Kentucky, West Virginia Gas Co. v. Lafferty 


(1949) 174 F(2) 848; Gorman v. Sabo (1956) 210 Md. 163, 122 A(2) 475; 


10 ALR (2) 669. 


The trial court, on the record, correctly applied the applicable rule 


of damages and, in measuring the damages, complied with established 
precedent as to certainty. 15 Am. Jur., Damages, §23. Baltimore & 
Potomac R.R. Co. v. Fifth Baptist Church, supra, arising in the District 
of Columbia, appears to be directly in point. The Supreme /Court said 


(p. 335): 


",  .  , Mere depreciation of the property was not 
the only element for consideration. That might, 


indeed, be entirely disregarded. The plaintiff was 
entitled to recover because of the inconvenience |jand 


discomfort caused to the congregation assembled, 
thus necessarily tending to destroy the use of the 


de) 


building for the purposes for which it was erected 
and dedicated. The property might not be depreci- 
ated in its salable or market value if the building 
had been entirely closed for those purposes by the 
noise, smoke and odors of defendant's shop. It 
might then, perhaps, have brought in the market 

as great a price to be used for some other purpose 
: . the congregation had the same right to the 
comfortable enjoyment of its house for church pur- 
poses that a private gentleman has to the comfort- 
able enjoyment of his own house, and it is the dis- 
comfort and annoyance in its use for those purposes 
which is the primary consideration in allowing 
damages. As with a blow in the face, there may be 
no arithmetical rule for the estimate of damages. 
There is, however, an injury, the extent of which 
the jury may measure." (Underscoring supplied.) 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment of the 
District Court be affirmed. 


Respectfully submitted, 


SAMUEL HERMAN, 
GEORGE JOVANOVICH, 


1317 F Street, N.W., 
Washington 4, D. C. 


Attorneys for Appellee 
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I, 


THE DISPUTED PARTY WALL IS A PARTY WALL 
UNDER THE LAW OF THE DISTRICT OF COLUMBIA 


Appellee does not dispute the fact that at the time appellant entered 
upon his property there was an existing structure (the disputed party 
wall) on the party line between his and appellee's properties. This 
disputed party wall, which was constructed below the rake of a series of 
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steps leading down into appellee's areaway, was built by appellee's 
husband with the consent of appellant's predecessor in title. It is an 
eight inch wall constructed four inches upon appellee's land and four 
inches upon appellant's land. It is supported by footings twenty inches 
in width extending ten inches upon appellee's land and ten inches upon ap- 
pellant's land. Appellee disputes none of these facts but asserts merely 


that the disputed party wall was intended to be a temporary wall and 


concludes that it does not have the legal status of a party wall under the 
law of the District of Columbia. 


Certainly the agreement between appellee's husband and appellant's 
predecessor in title\upon which appellee relies in her brief does not ex- 
clude the disputed party wall from that class of structures known as party 
walls. In the first place the nature of the wall should be determined 
from an examination of the structure itself rather than from an attempted 
interpretation of the intentions of the first builder. Neither the appellee's 
husband (the first builder) nor appellant's predecessor in title was an at- 
torney. It is reasonable to assume that they had no knowledge of the 
legal status of party walls in the District of Columbia, What they called 
the wall is unimportant. The important consideration is whether they 
had the intention to construct a wall which is, under the law of the Dis- 


trict of Columbia, a party wall. 


Secondly, no matter what the agreement between appellee's hus - 
band and appellant's predecessor in title, knowledge of such an agree- 
ment cannot be imputed to the appellant. Appellant was a bona fide 
purchaser for value of his property. The disputed party wall existed 
when he entered upon the land and took possession of it. He used the 
disputed party wall in the construction of his new house. Appellee is 
estopped from asserting that the agreement upon which she relies pre- 
cludes the use of the disputed party wall by appellant. 


Appellant pointed out in his original brief that the disputed party 
wall is, under the definitions of the D. C, Building Code and the case 


3 


law in force in the District of Columbia, a bona fide party wall, It 
would serve no purpose to iterate and reiterate those arguments here. 
However, some points raised by the appellee in its brief deserve com - 
ment. Appellee contends that a party wall in the District of Columbia 
must be a part of a main wall of a house (p. 4, Appellee's| Brief) citing 
Smoot v. Heyl, 34 App. D.C. 480 (1910). Smoot v. Heyl does not stand 
for such a universal principle, but confines itself to the consideration of 
the status of a particular wall under the facts which were peculiar to that 
case. Infact, mere division walls have been given the status of party 
walls in the District of Columbia. Krupsaw v. Welsh, 34 Fed. Supp. 
396 (D.C., D.C.); Perry v. Reeve, 56 App. D.C, 243, 12 F. 2d 184. 


Appellee also contends that a party wall must have support beams 
inserted from both houses on either side of the line and must complete 
the division between existing adjoining houses. She implies that a 
structure cannot be a party wall until it is being used as such by both 
parties. This also is fallacy. A structure which is reasonably sus- 
ceptible to use by both parties may be a party wall even though one of 
the parties has not exercised his right to use it. | 


Il. 


THE PARTY WALL LAW OF THE "CITY OF WASHINGTON" 
Is APPLICABLE TO GEORGETOWN 


Appellee's argument on this point deserves very little comment. 


She relies heavily on the case of Fowler v. Koehler, 43 App. D.C. 349, 
in support of her position that the party wall law of the "City of Wash- 
ington" does not apply to the "City of Georgetown." Needless to say, 
Fowler v. Koehler involved land which was located in the District of 
Columbia but not in either the "City of Washington" or the "City of 
Georgetown." It does not, therefore, support appellee's contention. 


Appellee goes on to say that the general laws, ordinances and 
regulations of the "City of Washington,"" which were applied to the "City 
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of Georgetown" by the statute of 1895 (D.C. Code, §1-107) were the 
"usual police regulations promulgated by the District of Columbia Com- 
missioners." It is' difficult to determine just what appellee means by 
"the usual police regulations promulgated by the District of Columbia 
Commissioners." |The Commissioners adopted and promulgated the 
original George Washington Regulation in its Building Regulations of 
July 31, 1897 (§62). In doing so they utilized the general powers given 
them by the Congressional Act of June 14, 1878 and their regulations 
had the effect of Congressional legislation. It would seem, therefore, 
that the George Washington Regulation is one of the general police regu- 
lations mentioned by appellee. But in any case, the Act of 1895 (D.C. 


Code, §1-107) made all of the general laws, ordinances and regulations 


of the "City of Washington" applicable to the former "City of George- 
town.'"’ The word "all" is a universal term and includes the George 
Washington regulation which was in full force and effect at the time the 
Act of 1895 was passed, and is still in full force and effect. 


Appellee attempts to minimize the importance of appellant's posi- 
tion by stating that the George Washington Regulation was promulgated 
pursuant to contractual authority given by the original grantors of the 
land which became the "City of Washington."" It doesn't follow from 
this, however, that the George Washington Regulation cannot be applied 
to Georgetown. Certainly the authority under which George Washington 
promulgated his regulation was contractual authority. He had no author- 
ity by virtue of his office as President of the United States to make build- 
ing regulations for the City of Washington. The City of Washington at 
the time was non-existent as a corporation and had no powers of its own. 
The President was given the authority by the original grantors in the 


contract of grant. | It is no less effective because of its source. 
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Il. 


APPELLEE HAS NOT BORNE THE BURDEN OF 
PROOF WITH RESPECT TO DAMAGES 


Appellee did not establish upon the record a sufficient basis upon 
which the Court could determine with a reasonable degree of certainty 
the amount of appellee's damages. Appellee now attempts) to extricate 
herself from this untenable position. She contends that the gravamen 
of her complaint is that appellant's "unlawful encroachment" deprived 
appellee of the full and free access to her residence, and that the appel- 
lee should be compensated for her "discomfort and inconvenience."' We 
must admit that it is almost impossible to tell from appellee's complaint 
(J.A. 3) just what the gravamen is. However, we believe, as the 
Court obviously did (J.A. 49), that this is an action in trespass, seek- 
ing relief for permanent injury to real property. 


Certainly this case is distinguishable from Baltimore and Potomac 
Railroad Co. v. Fifth Baptist Church, 108 U.S. 317 (1883), cited by ap- 
pellee as its principal authority. In that case the defendant had created 
a nuisance which destroyed the use of the plaintiff's property for the 


purposes for which it was erected and dedicated. In that case the plain- 


tiff submitted and introduced abundant evidence as to the extent of its 
injuries, showing the decrease in the size of its congregation, the 
hazards created by the defendant and many other incidences of damage 
and injury caused by the defendant's action. 


In this case, however, the appellant's actions did not destroy ap- 
pellee's use of her house for the purposes for which it was erected. 
Appellee's passageway was decreased in width by only four inches. As 
the Court below found, this was a mere social matter between neighbors 
(J.A. 48) and the damage actually suffered by the appellee could be 
condensed to the issue of whether a person scrapes his knuckles in walk- 
ing up and down the areaway in question. We submit that in such a case 
as this the proper measure of damages is the decrease in value of the 
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property caused by the appellant's action if such action was tortious or 


if the Court finds that the appellant's action amounts to a taking without 


authority of appellee's land, then the proper measure of damages is the 
reasonable market value of the land taken. 


Respectfully submitted, 


EMORY N. ELLIS, JR. 


1200 Sheraton Building 
Washington 5, D.C. 


Attorney for Appellant 


February 17, 1960 


